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Introduction
I.

This is a death penalty case. CHARLES DOUGLAS RABY, the Applicant, 

files this Second Application for a Post-Conviction Writ of Habeas Corpus 

pursuant to Article 11.071 of the Texas Code of Criminal Procedure. This 

application presents, among other important grounds for relief, material 

exculpatory evidence that was not considered in Mr. Raby’s prior habeas 

application because the evidence was not available at the time that application was 

submitted. Specifically, this application presents blood-typing and DNA evidence 

. demonstrating that the decedent had the blood of one or two men -  other than Mr. 

Raby or the two grandsons with whom she lived -  underneath her fingernails on 

both hands when she was found stabbed to death. This evidence was not 

considered in Mr. Raby’s first application for habeas corpus for two reasons: (1) 

the State withheld the lab report demonstrating the presence of a blood type that 

did not match Mr. Raby or the decedent from defense counsel at trial, and in fact 

presented false or misleading testimony at trial that the results of the blood type 

testing were “inconclusive”; and (2) the method of DNA testing that ultimately 

demonstrated the presence of male blood DNA under the decedent’s fingernails 

that did not match Mr. Raby was not available when Mr. Raby’s first habeas 

application was submitted. In the context of this case -  in which no physical or 

eyewitness evidence implicated Mr. Raby in this murder, in which Mr. Raby was

1



convicted on the basis of a weak custodial statement that did not match 

numerous details of the crime and was obtained under duress, and in which 

there is no plausible explanation for the presence of another man’s blood under 

the decedent’s fingernails, other than the very plausible explanation that it was 

the blood of the man who stabbed her -  this new evidence is extraordinarily 

exculpatory, and would have resulted in acquittal if it had been available at the 

time of Mr. Raby’s trial,  

The material facts are described at length in the Statement of Facts below. In 

summary, Mr. Raby was convicted in 1994 of capital murder for the 1992 death of 

Edna Franklin, a frail 72-year old woman who was found stabbed in the home that 

she shared with her two grandsons. No physical evidence - no DNA, blood, hair 

follicles, fingerprints, weapon, or anything else - has ever implicated Mr. Raby in 

this crime. Likewise, no eyewitnesses have ever implicated Mr. Raby in the crime. 

At most, several witnesses testified that they saw Mr. Raby in the neighborhood on 

the day of the crime, and one witness testified that he saw a man who matched Mr. ^ 

Raby’s general appearance in some respects jump over the decedent’s fence on the 

evening of the crime, although he could not identify the man he saw as Mr. Raby 

and initially testified that the man he saw was 4-6 inches taller than Mr. Raby. ^

Other evidence was inconsistent with Mr. Raby having committed this violent 

stabbing that left copious amounts of blood on Mrs. Franklin and her

2

Charles
Comment
This man who could not identify me, but instead told the investigatingdetectives that the man fee saw was much bigger than me, but somehow, my district attorney at trial was able to get him to agree with the da the man was about my size. (see trial testimony of martin Doyle).

Charles
Comment
My attorney wrote 'several' witnesses testified they saw me in the neighborhood. Well no, it wasn't several. It was 3. My daughter’s grandmother Barbra Wright and her uncle Blaine wright and then Mary Alice Scott. That is a total of three witnesses. Not several, big difference.
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surroundings. Most significantly, police recovered the dark vinyl jacket that

witnesses saw Mr. Raby wearing around the neighborhood on the night of the

crime, and found no blood. Also, police found no cuts, scratches, or other marks of

a struggle on Mr. Raby when he was arrested three and a half days after the 
j

stabbing.

Thus, it is no exaggeration to say that the only evidence presented at Mr. 

Raby’s trial that was even arguably sufficient to support a conviction was the 

statement that he gave in police custody shortly after his arrest. That statement, 

however, has the classic hallmarks of a false confession.

First, it contradicts the physical and witness evidence of the crime in 

numerous irreconcilable ways. For example, in his custodial statement, Mr. Raby 

states that he entered the house through the open front door, whereas Mrs. 

Franklin’s daughter testified that her mother told her on the phone shortly before 

the crime that the doors to the house were locked, and Mrs. Franklin’s grandson 

testified that his grandmother habitually locked her doors. The State presented 

physical evidence that the murderer entered the house through a side window. 

Additionally, Mr. Raby’s custodial statement says that he walked in the house, 

immediately struggled with the decedent in the living room, and then walked out 

the back door, whereas the State presented evidence that Mrs. Franklin’s purse had 

been rifled through in her bedroom. Moreover, Mr. Raby’s custodial statement
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Charles
Comment
I can't say it enough, this was a blood/crime scene, I have seen thephotos, and there is no way I would not had been covered in it as was thegrandson Eric Benge who rolled her over to try CPR. He is covered in herblood, but not me? Not one micro droplet of blood? Impossible. My clothinghas been tested and retested. Still nothing. That is because I never touchedmars Franklyn, I didn't 'struggle' with her. I had no cuts or scratches on me, the detectives took photos hut they have 'come up missing' as well.
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says that he washed his bloody hands in a puddle away from the crime scene, but 

police found no blood on any exit from the house.

Second, Mr. Raby was highly intoxicated on the night of the crime and when 

he gave his custodial statement to police. Those two facts, as well as aspects of Mr. 

Raby’s background and personality, left him very vulnerable to suggestion. He had 

been in the vicinity of the decedent’s home on the night in question, and although 

he did not remember committing the crime, it was easy for police to persuade him 

that he must have through suggestive questioning.

Third, the offense report’s description of the interrogation is consistent with 

suggestive questioning. At a crucial moment in the interrogation, after Mr. Raby 

had consistently denied going to the decedent’s house on the night of her murder, 

police told Mr. Raby that they “knew he was not being truthfful]. [Sergeant] Allen 

advised Raby that he had been identified jumping over a fence leaving Edna’s 

house Thursday night at about the time she was killed.” That statement was false; a 

witness had told police he saw a white male similar to Mr. Raby’s general 

appearance jumping the decedent’s fence, but no one had identified that person as 

Mr. Raby based on knowing him personally, in a photo lineup, or otherwise. At 

that point, Mr. Raby supposedly “broke” and admitted that he had not been 

truthful, but according to the police report, he then said “I was there,” “I went in 

through the front door,” and “I saw her on the living room floor.” Only later, after
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Comment
Sgt Allen was suggesting much to me, 'you blacked out' so you don'tknow. He was suggesting things to me, and feeding me information. I keptrepeatedly telling the man I don't recall anything and didn't do anything.But to them I was guilty.
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police continued to question Mr. Raby in a “narrative, question/answer format [that 

was] reduced to a typed statement by Sergeant Allen,” did Mr. Raby purportedly 

say that Mrs. Franklin was alive when he entered the house. But even then, his 

description of the murder itself is remarkably lacking in detail, stating only that he 

grabbed Mrs. Franklin, struggled with her to the floor, and then saw her covered in 

blood. ^

Moreover, what is noticeably missing in the offense report is any recitation 

of what questions the officer asked Mr. Raby in the time period when his statement 

morphed from having seen the decedent on the floor when he entered the home to 

having entered the home and then struggled with her to the floor. The interrogation 

was not videotaped or recorded. Moreover, the offense report markedly shifts at 

the point where Mr. Raby supposedly “broke” from a recitation of both the 

officer’s questions and Mr. Raby’s answers to a summary only of Mr. Raby’s 

supposed answers. Without a recording or more fulsome offense report, it is 

impossible to know definitively whether the officer planted further suggestions to 

“fill in” Mr. Raby’s memory, as with his misleading suggestion that Mr. Raby had 

been identified jumping the decedent’s fence. We know, however, that a Texas 

appellate court has since criticized the very officer in question for similar improper 

interrogation techniques that rendered a custodial statement inadmissible in Jeffley 

v. State, 38 S.W.3d 847 (Tex. App. -  Hous. [14th] 2001, pet. ref d). ^
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Charles
Comment
Here you can see how my attorneys are pointing out the missing partsof the police report. It wasn't recorded, or video taped. And now it ismy word against their. And they will side with the detectives everytime.After all, they're the 'good guys' right? A recording would had shownhim suggesting things to me. Leading me, and how I kept worrying and wonderingabout Merry and the baby.This Jeffley case is just one of many I am sure he knowingly violated apersons right. As a detective and a Sgt in homicide, he damn' well knewhe was not supposed to talk to her because she was under age and she, asa matter of law due to being underage is entitled to attorney from theword go. But ask him if he did anything wrong. I bet you he will say no.Well I am just one more he can add to that list, but really? How many arethere? I mean if you will do it once, and with someone you know to be underageand you know the rules when questioning underage suspects . . .and you stillviolate those rights? Yeah, I have no doubt there is a history.
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Charles
Comment
I couldn't give details to something I didn't do and have no memoryOf doing. I kept denying it because I didn't harm her. But again, from themoment they had me in their sights, I was guilty to them. And there wasn'tanything I could say to convince them otherwise. Granted, I didn't helpmatters any by leaving my girlfriend’s house after my mom called. But Ireally thought it was for a parole violation. My mom did not tell me itwas about a murder the night she called me. My ex says she was in the kitchenwith me when this phone call took place, this is false, a mistake on herpart. My mom didn't tell me because they didn't tell her. Detectives don'tMake a habit of showing their hand. I could be wrong, but my common sensetells me as a detective you don't tell anyone you are looking for someoneyou are looking for them for a connection of a murder .... That is tippingyour hand, and I just don't see that happening, I could be wrong, but onething I know, my mom didn't tell me until later. I don't know when she becameaware of it. But I found I believe the next day. But one thing I know for sure,my ex was not in the kitchen with me when I was talking to my mom. I couldsit here and twist things to match her events, but that is not the wayI recall it. I told her that it was my friends grandmother when I was allowedto call her from the station to make sure they took her home. That isall I can say about that. Granted, my memory isn't as good as I once thoughtit was. But that part I do recall. But even if that was true, I had nothingto do with the murder of Mrs. Franklyn, and I wouldn't had stuck around totalk to the cops regardless. I had no intention of going to jail. I hadnothing to say to them and there is no law written in any state or federallaws that say we have to wait around for the cops to come and talk to uswhen we know they are on their way and will be this in 2 minutes. I oustchoose leave and not talk to them as was/is my right. But to them thatwas an admission of guilt.And yes, grant, looking back, was a foolish move on my part. I should hadstayed, but I wasn't brought up like that. You have to understand, copswere the bad guys to me, and I know any talking they would had done withme would be with me in handcuffs placed in a cop car and taken to jail.I mean look at the bogus arrest Warrent they got on me (see arrest Warrant).That man Mr. Truitt, he didn't	know	me, never saw me before in his life,I don't know him so how can he make a complaint against me, saying I wasthe one who bumped his fence? And I can't repeat this enough someone whonever identified me, in person or in a photo lineup, and someone who neverwas called to testify even though he got out of his brother’s truck and actuallyspoke to the man. And another interesting fact, I was never charged with ‘trespassing'. And none of that adds up. Something is seriously wrong with that picture.I was going to jail onene	way or	the other, I knew it and I did not want togo. So I left. And that to them was all they needed to zero in on me.



Finally, at the time Mr. Raby was interrogated, police also held his girlfriend 

(Merry Alice Gomez) and her infant son at the police station. Mr. Raby had been 

wanted by police for several days when he was arrested, and was with Ms. Gomez 

when he was arrested. Mr. Raby feared that if he did not cooperate with police, Ms. 

Gomez would be arrested as well, and could even lose custody of her son. Whether 

police intended so or not, their presence placed enormous pressure on Mr. Raby to 

go along with the officers questioning him by agreeing to whatever version of 

events they suggested to him. $

These essential facts, among many others described in detail in the 

Statement of Facts below, reveal just how weak the evidence against Mr. Raby 

was. On the State’s version of events, Mr. Raby walked in the front door (despite 

evidence that the door was locked and someone had entered through a window), 

stabbed Mrs. Franklin repeatedly for no reason (without getting blood on his jacket 

or sustaining any wounds of his own), and then walked out through the back door 

without washing his bloody hands (even though there was no blood on the back 

door and no explanation for who rifled through Mrs. Franklin’s purse in her 

bedroom). Setting aside the inconsistencies between the evidence and the custodial 

statement plus the circumstances in which that statement was made, the evidence 

that Mr. Raby committed this crime was exceptionally weak.
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Charles
Comment
Right after learning merry and the baby were there, he had me and heknew he had me. Before that, I kept telling the man I didn't do anythingand I don't recall much of that night after I blacked out.I went along with whatever he wanted, I was just making up anything I thoughthe would believe, and there were times he told me: 'that doesn't make sense,let go over that again' I can prove that whole statement is made up,Just me making it up as I went along. I just need someone to investigateand talk to the people I said I talked to, they aren't getting any younger.My chance is slipping away.

Charles
Comment
I cannot walk through a locked door. And it was locked, as testimonyproves. And evidence shows someone went in through that window. The verywindow Eric nailed down that day, and the very same window the across thestreet neighbor Donna Essays reported to the police. My statement is theonly evidence against me, and it is factually impossible. Just needs tobe properly investigated. But even if I can have the people I said I talked to admit they never talked to me that day? Or that my daughters uncle hadn't moved? Would it make a difference? I doubt it. Even if I can get the screw driver tested and none of my DNA will be on it. The very thing they are saying I used to pry open that nailed down screen? I doubt it. Hell here is something else in my statement that shows is false, or rather full of false 'facts' by me in my statementI said I spoke to John Philips grandmother. Well actually no I did not.She even testified that we didn't speak... I didn't go through a door, I didn'tspeak to Mrs. Scott...what else isn't true? Well there are three other thingsI can prove if I can just get it investigated. It seems my attorney justdon't feel the same as I do about this...and I think that is a big mistake.

Charles
Comment
I cannot walk through a locked door. And it was locked, as testimonyproves. And evidence shows someone went in through that window. The verywindow Eric nailed down that day, and the very same window the across thestreet neighbor Donna Essays reported to the police. My statement is theonly evidence against me, and it is factually impossible. Just needs tobe properly investigated. But even if I can have the people I said I talked to admit they never talked to me that day? Or that my daughters uncle hadn't moved? Would it make a difference? I doubt it. Even if I can get the screw driver tested and none of my DNA will be on it. The very thing they are saying I used to pry open that nailed down screen? I doubt it. Hell here is something else in my statement that shows is false, or rather full of false 'facts' by me. In my statementI said I spoke to John Philips grandmother. Well actually no I did not.She even testified that we didn't speak... I didn't go through a door, I didn'tspeak to Mrs. Scott...what else isn't true? Well there are three other thingsI can prove if I can just get it investigated. It seems my attorney justdon't feel the same as I do about this...and I think that is a big mistake.
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We now know, however, one additional crucial fact to add into the mix, and 

which was not presented to the jury: the decedent had the blood of at least one 

male -  who was not Mr. Raby or the two grandsons who lived with the frail 72 

year old woman -  underneath her fingernails. The lab analyst who testified at trial, 

Joseph Chu from the beleaguered Houston Police Department (HPD) crime lab, 

knew that the decedent had blood under her fingernails that did not match Mr. 

Raby or Mrs. Franklin, because his lab report reflects the detection of a blood 

substance that is inconsistent with both of their blood types. In a hornbook 

violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 

(1963), the State did not disclose that evidence to defense counsel at trial. 

Moreover, in a hornbook violation of Giglio v. United States, 405 U.S. 150, 92 S. 

Ct. 763, 31 L. Ed. 2d 104 (1972), and Ex Parte Chabot, 300 S.W.3d 768, 771 (Tex. 

Crim. App. 2009), the State “doubled down” on its Brady violation when Mr. Chu 

testified at trial that the results of his bloodwork examination were “inconclusive.” 

They were not inconclusive; they conclusively proved that another person’s blood 

was under the fingernail of Mrs. Franklin in a location consistent with a defensive 

struggle. In subsequent post-conviction proceedings (discussed below), the State’s 

own serology expert admitted that Mr. Chu’s statement to the jury was false.

Defense counsel did not challenge Mr. Chu’s statement on cross- 

examination. They also did not cross-examine the testifying officers about the
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Charles
Comment
Here is all the new things we are trying to raise now. It all is prettyself-explanatory. But my biggest fear? These three U.S. constitutional violationsare directly tied to the DNA...and well the courts have already saidthat the DNA... which is from blood, would not had made a difference. Thatthey will now say my Brady and Giglio violations are harmless....?



circumstances of the interrogation (and, in fact, astonishingly asked Sergeant Allen 

a leading question inviting him to confirm that the statement had been given 

“freely”). Moreover, they did not put on any evidence at the guilt-innocence phase 

of trial.

Finally, in their closing arguments, defense counsel did not point out all of 

the vagueness in the custodial statement and the inconsistencies between that 

statement and the other evidence of the crime. Rather, they explicitly conceded 

seven times that Mr. Raby killed the decedent, stating (among several similar 

statements) that “the state has proved there was a killing, they have proved that Mr. 

Raby committed this killing.... Charles Raby made a confession. He made a 

confession about a very horrible thing he had done.” Defense counsel chose instead 

to defend Mr. Raby based only on whether the State had established one of the 

predicate offenses for capital murder, bizarrely attempting to impeach the State’s 

evidence that there had been a forced entry through a window even though that 

evidence strongly undermined the only meaningful evidence of Mr. Raby’s 

involvement in the crime (his custodial statement). Defense counsel’s total 

abandonment of their responsibility to zealously advocate for Mr. Raby, in those 

and many other respects, denied him the effective assistance of counsel in violation 

of Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). t f'
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Comment
You know, I really do not recall a hell of a lot about my trial, so Idon't recall my attorney selling me out like this. . but it is clear thathe did. I would say this is total abandonment. What do you think?Wanna know what the courts will say? 'Procedurally barred' so I lose myright to fight this. Or it is harmless or just flat out deny me for somereason or another. Winning on a Strickland violation is very hard. It happens,but it is rare.
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The State may argue that defense counsel’s decision to concede the validity 

of the confession and the murder was a reasonable strategic decision based on the 

strength of the evidence against Mr. Raby, hoping to engender mercy for Mr. 

Raby’s cooperation with police. That argument is wrong, because defense counsel 

did not perform a minimum investigation to determine that Mr. Raby did not 

remember the night of the crime. Defense counsel were in no position to evaluate 

the strength of the only meaningful evidence against Mr. Raby. Moreover, this 

argument merely highlights the enormous prejudice flowing from the State’s 

concealment of evidence that Mrs. Franklin had another person’s blood under her 

fingernails. Defense counsel cannot possibly make a reasonably informed decision 

about whether to concede that Mr. Raby committed murder without knowing that 

another person’s blood was found on Mrs. Franklin in a location consistent with a 

defensive struggle. There can be no doubt that if competent defense counsel had 

known that elementary fact, they would not have taken the extraordinary step of 

conceding that their client committed murder (which borders on ineffective 

representation in any case), and instead would have conducted a zealous defense 

that investigated all of the weaknesses in the State’s case, and then highlighted 

rather than minimized the many problems with the custodial statement that was the 

cornerstone of that case.

9
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Charles
Comment
When my attorney speaks that my trial attorney did not perform a minimum investigation ... He didn't do anything. Hell, even after I told him how they threaten to lock Merry up and take the baby away, he didn't believeme, or when I told him I didn't kill Mrs. Franklyn. He didn't believe thateither. And he never discussed his strategy with me, conceding to guiltIs not something I would had wanted.



Defense counsel also denied Mr. Raby the effective assistance of counsel at 

the punishment phase of trial, in violation of Strickland v. Washington, 466 U.S. 

668, 104 S. Ct. 2052 (1984) and Williams v. Taylor, 529 U.S. 362, 120 S. Ct. 1495 

(2000). After putting up no meaningful opposition to the State’s evidence at the 

guilt-innocence phase in the apparent belief that resisting conviction was futile and 

that their energies should be concentrated towards Mr. Raby’s presumably 

inevitable sentencing hearing, defense counsel at the punishment phase simply 

“went through the motions,” and failed to put on available, compelling cases on 

both special issues.

On the “future dangerousness” special issue, defense counsel failed to rebut 

the State’s evidence of Mr. Raby’s prior bad acts with compelling evidence that 

Mr. Raby likely could adjust well to the prison context, and instead put on an 

alleged expert psychologist who exaggerated the risk that Mr. Raby would commit 

future violent acts. On the mitigation special issue, although defense counsel did 

call several witnesses who described aspects of Mr. Raby’s life, defense counsel 

failed to develop substantial mitigating testimony, and terribly mishandled the little 

evidence they did produce. Combined with defense counsel’s failure to generate 

any doubt about Mr. Raby’s guilt at the guilt-innocence phase, there is a reasonable 

probability that, but for defense counsel’s deficient performance, the outcome of 

the punishment phase would have been different.
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Charles
Comment
All this punishment stuff.... I do not want this, I think it is a wasteof time, and pointless. I wish they would not had added this stuff. I couldcare less about winning a new punishment hearing. I will do whatever I canto shut that down will not happen if I have any say, I will be makingIt clear to the judge fairly soon. Putting all this crap is not what Iwant. Either give me a new trial and let’s see what a new jury has to say,set me free, or kill me. Putting he in general population will be a verybig mistake.
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Finally, more than 12 years following Mr. Raby’s conviction, additional new 

evidence surfaced from DNA testing, which undersigned counsel obtained through 

proceedings under Chapter 64 of the Texas Code of Criminal Procedure (which 

Mr. Raby filed before the federal district court ruled on his habeas petition, 

demonstrating his confidence that his DNA would not be found). That new 

evidence, which relied on a new method of Y-chromosome DNA testing, 

demonstrated conclusively that there was blood under Mrs. Franklin’s fingernails, 

and that the blood originated from one or two males who were neither Mr. Raby 

nor the two grandsons who lived in her home. The State has no plausible 

explanation for the presence of blood under Mrs. Franklin’s fingernails other than

the very likely scenario that the source of the blood was Mrs. Franklin clawing the
/ / /

man or men who murdered her. A

None of this evidence or the claims presented in this application have ever 

been considered by a Texas court. These issues obviously could not have been 

resolved in Mr. Raby’s direct appeal because they are inextricably intertwined with 

extra-record evidence. Moreover, other than the claims for ineffective assistance of 

counsel, the evidence at the core of the claims presented in this application -  Mr. 

Chu’s lab report and the DNA evidence obtained in 2006-2007 -  were not 

available when Mr. Raby’s first petition for habeas corpus relief was filed in 1998. 

Thus, this court can grant relief on those claims because their factual bases were
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Charles
Comment
That is right the state has offered no plausible explanation for the presence of blood under Mrs. Franklyn’s nails. They speculate that it ‘could’ come from one of  the grandsons friends, That it ‘could’ had come from casual contact, or one of the friends ‘might’ had bleed in the house once upon a time. I will say it again, to put that theory to test is to test the friends. It’s that simple. They are listed in the police report. And I even added a fewmore names. Let’s not 'speculate, let’s be absolutely sure. Right? Am I wrongto want that? I think every one of them, at least the ones I knew would be more than willing to take a test.But who is to say this DNA  isn't from just one person with AB blood type?But even if it is two men?! It’s not like there hasn't been two or more people. Killing the same person. But think on this . . . What are the chances of two friends actually bleedingin the house in the same exact area...the same exact spot? Sure not impossible, but golly, what are the odds?
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not available on the date the prior application was filed. See Tex. Code Crim. 

Proc. art. 11.071 § 5(a)(1). Furthermore, the Court can grant relief on all of Mr. 

Raby’s claims because, but for the State’s violation of Mr. Raby’s rights under the 

United States Constitution, no rational juror could have found Mr. Raby guilty 

beyond a reasonable doubt or returned an affirmative answer on both of the special 

issues at the punishment phase.

Finally, this Court should recognize an additional ground for considering 

Mr. Raby’s ineffective assistance of counsel claims in this application based on his 

state-appointed habeas counsel’s unqualified incompetence and ineffectiveness 

during Mr. Raby’s initial habeas proceedings. The application filed by the lawyer 

appointed to handle that case (James Keegan) submitted an application that 

exclusively raised claims that arose out of the trial record, contravening Ex parte 

Gardner, 959 S.W.2d 189, 199 (Tex. Crim. App. 1998) (refusing to consider 

claims first brought in Article 11.071 brief that could have been raised on direct 

appeal). Indeed, Mr. Keegan’s records indicate that he undertook no investigation 

at all, although Article 11.071 requires it unambiguously. Moreover, Mr. Keegan 

submitted that barebones application that raised no new evidence or extra-record 

claims, and risked procedurally defaulting valid claims, despite Mr. Raby’s 

persistent efforts to cajole Mr. Keegan into investigating his case and raising new 

claims, and even his attempt to fire Mr. Keegan (who blocked his attempt by
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I think the best course of action here is to just present all the newfacts to my jury, things they didn't get to hear about and let them decideif this information about the way the 'confession' was obtained and theBlood DNA, withholding of the lab report, being lied to, and the DA intentionally withholding this information and failing to correct known false testimony. I think they are the one to ask. The courts can't know how a jury would think. So ask right? Simple, just ask.
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failing to withdraw as counsel). In this limited context, in which valid claims that 

could only be raised in a habeas application were not raised because of the 

ineffectiveness and active obstruction of court-appointed habeas counsel, the Court 

should consider Mr. Raby’s claims as if they had been asserted in his initial habeas 

application. / U

In short, this is an extraordinary case in which defense counsel chose to 

concede that their client committed murder, ignorant of the fact that the decedent 

had a stranger’s blood under her fingernails. Mr. Raby is entitled to have a jury 

determine his guilt, with the benefit of a zealous defense, knowing that essential 

fact. ^

As set out in detail below, Mr. Raby is entitled to habeas relief on ten 

grounds: (1) under Texas Code of Criminal Procedure Article 11.073, relevant 

DNA evidence was not yet available at the time of his trial and relevant blood 

typing evidence was not ascertainable through reasonable diligence at the time of 

trial, both of which would have been admissible and without which it is likelier 

than not that Mr. Raby would not have been convicted; (2) Mr. Raby’s conviction 

violates his constitutional rights because the State failed to produce material 

exculpatory blood-type testing results; (3) Mr. Raby’s conviction violates his 

constitutional rights because the State knowingly put on perjured material 

testimony to obtain his conviction; (4) Mr. Raby’s conviction violates his
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You will read more on this jackass James Keegan. This man wouldn'tdo anything for me, and he is the very reason I am procedurally barred fromnow bringing up many of the issue i need brought up. He hung up on my mom,My friends, told them I was a skin head. And a few other things? Just aoverall real sorry excuse of an attorney. All he saw with us here on deathrow was a fat pay check for very little work. More on him later, as is aid he is the reason I am barred now.
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constitutional rights because the State used false and misleading material 

testimony; (5) Mr. Raby’s conviction violates his constitutional rights because the 

State destroyed material exculpatory evidence; (6) Mr. Raby’s conviction violates 

his constitutional rights because newly discovered evidence establishes his actual 

innocence; (7) Mr. Raby’s conviction violates his constitutional rights because it is 

based on an involuntary confession; (8) Mr. Raby’s conviction violates his 

constitutional rights because he received ineffective assistance of counsel at the 

guilt-innocence phase of trial; (9) Mr. Raby’s death sentence violates his 

constitutional rights because he received ineffective assistance of counsel at the 

punishment phase of trial; and (10) Mr. Raby’s conviction violates his 

constitutional rights because the State impermissibly commented on his silence at 

trial, which defense counsel and appellate counsel ineffectively failed to challenge 

by objection and on direct appeal, respectively.

Therefore, Mr. Raby requests that the Court of Criminal Appeals review this 

second application, as permitted by Section 5 of Article 11.071, and remand his 

case to the district court for proper habeas proceedings.

II.
Statement of Facts

A. Crime scene evidence, arrest, and custodial statement

Mrs. Franklin was found dead in the living room of her small Northside

Houston home at 617 Westford on the night of October 15, 1992. The medical
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examiner testified that she had been dealt five fatal stab wounds to the chest and 

two fatal slashes to the front of her neck, among other injuries.1

Mrs. Franklin lived there with two grandsons, Eric Benge and Lee Rose, 

who had left that afternoon shortly before 4:00pm.2 At trial, Mr. Benge testified 

that upon his return at about 10:00 p.m., he found b o th  the front and back doors 

ajar.3 He also said that was very unusual because his grandmother habitually 

locked her doors: “it was routine, she always, no matter what, she’d get up and 

come make sure the doors were locked, because she was there by herself.”4 

Moreover, Mrs. Franklin’s daughter testified that she spoke to her mother on the 

telephone that evening, and her mother said the doors to the house were locked.5

Homicide detective Waymon Allen, however, testified that he found clear 

evidence of forced entry through a bedroom window when he inspected the house 

that evening:

there was what appeared to be forced entry in the southeast bedroom of this 
residence. A window screen had been dislodged from the window that was 
located in the southeast comer of the room. There was a screwdriver lying in 
this window, on the ledge. On closer examination, there was a fresh wood 
chip lying in there. It looked like it had just been pried loose recently.6

1 Ex. 1, Proceedings under Tex. Code Crim. Proc. 64.04 in the 248th District Ct., Tr. vol. 27:16, The State 
o f  Texas v. Raby, Cause No. 9407130, Jun. 6, 1994. We cite the original trial transcripts as Ex. 1, Tr. 
volume. #: Page #, e.g. Ex. 1, Tr. 27:16.
2 Ex. 1, Tr. 27:67-68.
3 Id., Tr. 27: 69.
4 Id., Tr. 27:69-70.
5 Id., Tr. 28:281.
6 Id., Tr. 28:189.
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window with a nail earlier that very day after painting:

Q. [Prosecutor showing Mr. Benge a photo of the window] Now, you 
said this is where you believe he came in, the person that killed your 
grandmother. Why is it at the time of discovery of the body that you believe 
that someone had come in through that window?

A. Well, because earlier that same day I had just put that window screen 
on there.

Q. And?

A. I nailed the screen on there as well. So it had been tom off, and you 
can see by looking at the bottom of the window itself, it’s been tom off 
where the nails were.

Moreover, Mr. Benge testified that he had secured the same screen to the

* * *

Q. Why in particular did you hammer it shut?

A. That’s my bedroom and I pretty much put the screen up and finished 
painting.7

In the living room, as shown in crime photos, a laundry basket and strewn 

clothes were found near Mrs. Franklin’s body. The rest of the living room was 

relatively tidy, as shown in Defendant’s Exhibits #18 and #31:8

7 Id., Tr. 27:90-91, 106.
8 Ex. 74, Defendant’s Exhibits #18, #31.

1 6
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A purse in Mrs. Franklin’s back bedroom was emptied, with credit cards 

nearby, but no blood appeared on these items, nor around the back door that 

officers concluded had been the point of exit because it was unlocked from the 

inside and left standing open.9 An attempt to collect fingerprints was unsuccessful, 

as was a search for semen stains.10 There was no DNA analysis. No weapon was 

ever found.

9 Ex. 1, Tr. 28:190-191; Ex. 67, Offense Rep. at 015.
10 Ex. l,Tr. 28:194-198.
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The homicide report shows that Mr. Benge identified two possible suspects

that night, Edward Bangs and Charles Raby:11

3E : STATED THAT HE-THOUGHT THE SUS COULD BE A CHARLES RAGBY,- W/fT 2 2 -2 3 , ' WHO 
TAD *EEN- RECENTLY-RELEASED FROM THE f* EH I TEN Y IA R  Y~ FOR AGGRAVATED. ROBBERY. t i t  ' K  
STATED THAT RAG3Y AND H IS  GRANDMOTHER HAD GOTTEN INTO AN ARGUMENt A80UT A WE 
AGO BECAUSE. HIS GRANDMOTHER DID NOT L IK E  RAGBY AND HAD TOLD HIM TO LEAVE

NGE STATED  THAT HE WAS NOT AT RES WHEN -THIS HAPPENED BUT THAT H IS  GRANDMOTHER 
LD ’ I h -  ABOUT IT  LATER  THAT NIGHT AND THAT SHE S A ID  RA0BY HAD BROKEN A BOTTLE 

T GROUND AND BEEN VERY VERBALLY  A B U SIVE .. - • ’

NGE A I SO  STATED THAT IT  HAY HAVE BEEN EDUARD BANGSr W/M 2 1 -2 3 , WHO IS  A DRUG 
'D ICY  AND WHO Ha s  BEEN HELPING TO PA IN T  RES.- BENGE STATED THAT BANGS STOLE 
S' PAYCHECK AND SHOTGUN A WHILE AGO AND THAT BANGS IS  THE ONLY' OTHER PERSON 

-E-GAN-TH-I-NK-DF— THAXJT1 AY_HAVE^.DONE TH I S .  BENGE STATED THAT BANGS AND RAGBY 
IULD BE THE ONLY ONES THAT WOULD KNOW ABOUT THE SE BEDROOM WINDOW FACING EAST“  
IAT HAS A BROKEN PANE AND CAN B E  E A S ILY  OPENED.

By the next day, police had obtained a warrant to arrest Mr. Raby; the homicide 

report records no investigation of Mr. Bangs as a suspect.

Mrs. Franklin was killed on the night of October 15, a Thursday. Police 

arrested Charles Raby on Monday morning, October 19, 1992.12 13 Police recovered 

Mr. Raby’s clothes from his person and various locations, including his black 

leather jacket, jeans, and black t-shirt (all of which match what witnesses testified 

or told police he was wearing in the neighborhood on October 15).lj Police tested 

Mr. Raby’s clothes for blood or other evidence, but found nothing.14 There is no

11 Ex. 67, Offense Rep. at 022-23.
12 Ex. 1, Tr. 28:205.
13 Ex. 67, Offense Rep. at 038, 042, 046; Ex. 1, Tr. 28:293, 309.
14 Mrs. Franklin’s attacker likely would have gotten blood on his clothes. Ex. 7, Aff. Elizabeth 
Johnson, Ph.D. Oct. 13, 2008 (“Johnson Aff. 2008”) 1 13.
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evidence that at the time of his arrest Mr. Raby bore any marks or bruises on his

is J? ^5arms or elsewhere indicating a struggle with the victim. -

Mr. Raby signed a custodial statement about three hours after his arrest,

which read: /  7

I am at the Houston Police Department's homicide division. Today is 
Monday, October 19, 1992, and it is approximately 1:25 p.m. Sergeant Allen 
read me my rights on two occasions this afternoon. I fully understand my 
rights and I have gave up [sic] my right to remain silent and right to an 
attorney. I have not been threatened or promised anything in return to make 
a statement. I told Sergeant Allen that I not [sic] been at Lee’s house on 
Westford Street on Thursday night. I was not telling the truth at first, 
because I was scared. I decided to tell the truth and get this over with.

I am living with my mother at 3414 Cedar Hill in Houston, Texas. My 
telephone number is 987-1418 and 987-8869. I am unemployed at the 
present time. I can read and write the English language. I can see this 
statement as it is being typed by Sergeant Allen on the monitor.

On Thursday, October 15, 1992 I had gotten up that morning and I had gone 
over to my little brother Robert Butler. Robert is living at 3215 Sparks with 
his father, Bob Butler. Robert’s telephone number is 695-5259. Robert was 
in school and I visited with a friend by the name of Anthony. Anthony is a 
Hispanic male, about 25-26 years old. Anthony lives next door to Robert. 
My little brother came home after school and I stayed at his house until 
some time that afternoon. My little brother, Robert gave me a ride on his 
bicycle to Jimmie’s house. We call Jimmie, “Crawdead [sic].” Jimmie lives 
off of Laura Koppe street. Jimmie was not there. I visited with his mother 
for awhile. I had a little pocket knife and I was cleaning my fingernails on 
Jimmie’s front porch. I believe my pocket knife was an “old timer.” I stayed 
there at Jimmie’s for an hour. I left there and walked over [sic] my ex
mother-in-laws house. They live at 7719 W. Hardy. I talked to Barbara, 
Dusty and Blane. I left their house and walked over to a friend of mine 
named Larry. Larry lives off of Irvington. I had been drinking beer and 15

15 Ex. 8, Aff. Paul B. Radelat, M.D. (“Radelat Aff.”) 15. Mrs. Franklin would have probably 
been scratched or bruised by her attacker, particularly when held from behind as her throat was 
cut.
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whiskey. I only talked to Larry for a few minutes. I left Larry’s house and 
walked over to Melody’s house on Post street. I talked to her mother and I 
left there. I walked over to John Phillips house on Wainwright street. I asked 
John’s grandmother if he was at home and she told me, John was not there. I 
walked over off of Crosstimbers street to locate a friend named Pookie. 
Pookie had moved.

I went to a little store and bought some wine. I think it was some Mad Dog 
20/20. I drank the bottle of wine and then I walked over to Lee’s house on 
Westford Street. Lee lives there with his grandmother, Edna and his cousin 
Eric. There is an old Volkswagon [sic] in the drive way at their house. I 
walked up to the front door. The front door has a screen type door in front of 
a wooden door. I knocked on the door. I did not hear anyone answer. I just 
went inside. I sat down for a little bit on the couch. I called out when I got 
inside but I did not hear anyone say anything. I heard Edna in the kitchen. I 
walked into the kitchen and grabbed Edna. Edna’s back was to me and I just 
grabbed her. I remember struggling with her and I was on top of her. I know 
I had my knife but I do not remember taking it out. We were in the living 
room when we went to the floor. I saw Edna covered in blood and 
underneath her. I went to the back of the house and went out the back door 
that leads into the back yard.

Shortly after I had left Lee’s house on Westford I was approached by a man 
and this man told me something like “I had better not catch you in my yard,” 
“jumping his fences.” Or something like that. I woke up later on the ground 
near the Hardy Toll Road and Crosstimbers. I walked home, on Cedar Hill 
from there. I remember feeling sticky and I had blood on my hands. I 
washed my hands off in a water puddle that is near the pipe line by the 
Hardy Toll Road. I do not remember what I did with my knife.

The next day I knew I had killed Edna. I remembered being at her house and 
struggling with her and Edna was covered with blood when I left. I think I 
was-wearing a black concert shirt, the blue jeans Im [sic] wearing and my 
Puma tennis shoes. I also had on a black jacket.16

HPD detectives treated Mrs. Franklin’s murder as an open-and-shut case. While

the physical evidence was absent, witnesses placed Mr. Raby in the neighborhood

16 Ex. 68, Custodial Statement of Charles D. Raby (“Custodial Statement”) at 2.
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with a pocket knife and thought him capable of the crime; the “confession” cinched 

it.

When Felix Cantu and Michael Fosher were appointed to the case, they saw 

the case as open-and-shut, too, and did no substantive independent investigation.'7 

In fact, they did not interview their client at any length before trial.17 18 Furthermore, 

during many of defense counsel’s visits, they simply “visited,” reading a 

newspaper or chatting about matters unrelated to the case.19

B. Charles Raby’s trial

Defense counsel moved to suppress his custodial statement on the basis that 

it was obtained under coercive circumstances. At the suppression hearing 

occurring on May 18-19, 1994, trial counsel’s focus was on the police tactics in 

taking Ms. Gomez and her baby into custody and holding them during the 

interrogation. Defense counsel did not fully develop that issue, and did not raise 

other more compelling facts demonstrating that Mr. Raby did not make a knowing 

and intelligent waiver of his right to remain silent during the interrogation. The 

motion was denied.

17 See infra at Section VII(B).
|8 Ex. 21, Aff. Charles D. Raby (“Raby Aff.”) 143.
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The guilt/innocence phase of Mr. Raby’s jury trial lasted four days. The jury 

found him guilty of capital murder on June 9. Following the punishment phase, 

the jury sentenced Mr. Raby to death on June 17, 1994.

The State had little physical evidence to talk about, but it called HPD Crime 

Lab chemist Deetrice Wallace to opine that panties found near the body were 

“tom, not cut,” to support the theory that Mrs. Franklin had been sexually 

assaulted, one of three theories the State presented to the jury in order to render the 

murder a capital crime.20 This testimony was scientifically absurd. Ms. Wallace’s 

qualifications for determining the cause for the state of disrepair of an elastic band 

on panties were nil. Yet Mr. Raby’s lawyers did not challenge the expert, counter 

the testimony with their own expert, or cross-examine Ms. Wallace at all.21 The 

State also called Mr. Joseph Chu, a DNA analyst with the HPD Crime Lab, to 

testify about bloodwork he performed on the victim’s fingernail scrapings. In 

accord with a brief note contained in the homicide report, Mr. Chu stated only that 

blood-typing tests had been performed but the results were inconclusive.22 

Defense counsel did not challenge the testimony or probe the meaning of 

“inconclusive.” J ' :c

Ms. Wallace, a chemist, was indicted in 2009 for forging breathalyzer inspection records 
meant to ensure the technical maintenance and accuracy of the devices. See Ex. 107, Brian 
Rogers, Form er D P S  contractor indicted  in intoxilyzer case, Hous. Chron., Jan, 30, 2009, 
available at http://www.chron.com/news/houston-texas/article/Former-DPS-contractor-indicted- 
in-intoxilyzer-case-1605063.php.
21 Ex. l,Tr. 29:391-392.
22 Ex. 1, Tr. 29:393-403.

23

http://www.chron.com/news/houston-texas/article/Former-DPS-contractor-indicted-in-intoxilyzer-case-1605063.php
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In addition, having lost the suppression hearing, defense counsel did nothing 

to continue to contest the voluntariness or the reliability of the confession. Rather, 

as discussed further below, in their cross-examination of Sgt. Allen, defense 

counsel simply walked him through his version of the circumstances in which the 

statement was obtained, and asked a leading question inviting Sgt. Allen to 

confirm that the statement was voluntary: “Mr. Raby spoke to you about the 

incident? He spoke to you freely about the incident after speaking to him and 

indicating his desire to speak to you about it?”2j Defense counsel asked no 

questions highlighting the inconsistencies between the statement and the physical 

evidence, or eliciting the questions that Sgt. Allen had asked Mr. Raby in the 

course of obtaining his statement. Finally, when defense counsel asked Sgt. Allen 

what the testing results were, he responded, “to my knowledge, there wasn’t 

anything incriminating from the fingernail scrapings.”23 24 Defense counsel then 

passed the witness, never asking, “well, was there anything exculpatory?” /  ^

As is detailed further in Section VII(B) below (IAC-Guilt/Innocence), the 

entirety of trial counsel’s defense was focused solely on defeating the predicate 

elements of capital murder, while ignoring -  indeed, downplaying -  the 

inconsistency between the statement in the confession that Mr. Raby walked in 

through the front door and the State’s evidence that the front door was locked and

23 See, e.g., Ex. 1, Tr. 28:255-59.
24 Ex. 1, Tr. 28:262.
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that the killer entered through a window. During closing arguments, so complete 

was defense counsel’s abandonment that they conceded that Mr. Raby killed Mrs. 

Franklin seven separate times, culminating in, “I think you will conclude with us 

that the truth is that Charles Raby killed Mrs. Franklin and nothing more.”

The jury readily accepted Messrs. Cantu’s and Fosher’s invitation to find 

that Mr. Raby killed Mrs. Franklin, and not surprisingly (given that defense 

counsel’s inept strategy also conceded the predicate offense of burglary), the jury 

found him guilty of capital murder.25 26 He was sentenced to death following defense 

counsel’s deficient mitigation investigation and inept handling of the special issues 

before the jury in the punishment phase.

The remainder of this Statement of Facts discusses the evidence that defense 

counsel could have discovered through due diligence, but did not, including 

evidence that the State purposefully concealed from the defense. Had these facts 

emerged before trial, they would have resulted in Mr. Raby’s acquittal, not only 

because of the strength of the evidence itself, but because defense counsel would in 

all likelihood have mounted an actual defense had they seen additional substantial 

evidence negating Mr. Raby’s guilt.

25 Ex. 1, Tr. 30:461-62; see also Tr. 30:442, 444, 445, 458, 460.
As discussed further in Section VII(B) below, defense counsel’s strategy to challenge the 

evidence of forced entry rather than the confession apparently was based on the false premise 
that a forced entry is required for a burglary offense; it is not. Entry without consent in the 
course of committing a felony also is burglary. Thus, defense counsel’s strategy gained them 
nothing, because a confession that Mr. Raby walked right in the house and killed Mrs. Franklin 
conceded burglary and capital murder just as much as if he had crawled in through a window.
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C. Blood typing evidence

Joseph Chu testified falsely that the blood-typing tests he performed on 

fingernail scrapings taken from each of Mrs. Franklin’s hands at autopsy27 28 were 

“inconclusive.” In truth, Mr. Chu discovered the presence of blood group 

substance A in the blood extracted from the nails of the right hand, which blood 

could not have come from either Mr. Raby, whose blood type is O, or from Mrs. 

Franklin, whose blood type was B.

To be more precise, one of Mr. Chu’s worksheets, which was neither offered at 

trial nor disclosed to defense counsel, indicated the presence of blood group 

substance B on the long fingernails of both of Mrs. Franklin’s hands.29 But it also 

revealed the presence of a second blood group substance—A—on the fingernails 

from her right hand.30

27 Ex. 1, Tr. 29:393,403.
28 Ex. 74, State’s Exhibit #47.
29 Ex. 75, Chu Lab Worksheets, excerpt displayed below with text boxes added.
30 See id.
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regarding his own findings that indicated the presence of blood group substance 

A.34 35 ' r

Only in the course of investigating DNA test results and serology evidence 

following the Court of Criminal Appeals’ grant of DNA testing did an associated 

Brady violation become evident to undersigned counsel. Specifically, defense 

counsel were privy only to the homicide report with the single sentence that the 

blood-typing results were “inconclusive”; they did not have the HPD Crime Lab’s 

blood-typing worksheets. No copies of the HPD Crime Lab worksheets were 

contained in the files Mr. Raby’s current counsel received from trial counsel years 

ago. Instead, the worksheet at issue only came into Mr. Raby’s current counsel’s 

possession pursuant to a Public Information Act request addressed to HPD 

following denial of Mr. Raby’s writ application. Trial counsel has since confirmed 

that they never had possession of the worksheet during their representation of Mr. 

Raby and never knew about the true blood typing results.

D. New DNA evidence

As stated above, no DNA testing was performed in this case before Mr. 

Raby’s conviction.36 Y chromosome DNA testing performed in 2006 and 2007 on

34 Ex. 1, Tr. 29:393-403.
35 Ex. 30, Aff. of Felix Cantu (“Cantu Aff.”) at % 7.
36 Indeed, RFLP DNA testing required more biological material than was likely available, and 
the State never attempted STR DNA testing, which was so new that no defendant had yet 
obtained it in 1994. See Ashley Hall and Jack Ballantyne, The D evelopm ent o f  an 18-locus Y- 
STR System  fo r  Forensic Casework, Anal. Bioanal. Chem. 376, at 1235 (2003).
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Because the decedent was Type B, her blood contained blood group 

substance B. Mr. Raby, however, is Type O,31 which means that his blood lacks 

both A and B blood group substances.* 32 33 * Blood group substance A is therefore 

foreign to both Mr. Raby and Mrs. Franklin.

In spite of Mr. Chu’s exculpatory findings, the HPD Crime Lab termed the

results of the ABO blood-typing “inconclusive” in its supplemental offense 

reportf3

When questioned at trial, Mr. Chu stated only that the blood-typing had been 

performed but that the results were inconclusive—he gave no specific details

See Ex. 2, Excerpts of August 27, 2009 DNA Hearing (‘‘August Hearing Transcript”) at 
56:11-15. Approximately 44% of Caucasians have Type O blood.
32 Ex. 9, Aff. of Gary Harmor (“Harmor Aff.”) at 1̂ 19.
33 Ex. 67, Offense Rep. at 059. As described in detail herein, this was, unfortunately, a typical
practice at the HPD Crime Lab at the time.
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Mrs. Franklin’s fingernail scrapings from her left hand, and never before presented 

in a habeas application, reveals this: at the time she was found dead, Mrs. Franklin 

carried under the nail or nails of her left hand the blood of one or two males who 

are definitely not Mr. Raby.

Undersigned counsel sought DNA testing in 2002. On June 29, 2005, the 

Texas Court of Criminal Appeals overturned the district court’s denial and granted 

DNA testing pursuant to Chapter 64 of the Texas Code of Criminal Procedure as to 

three items, including Mrs. Franklin’s fingernail scrapings.37 The fingernail 

clippings and certain hairs were then sent to Serological Research Institute 

(“SERI”), an accredited laboratory capable of performing Y-Chromosome Short 

Tandem Repeat (“Y-STR”) DNA testing.38

Y-STR testing is a variant of the Short Tandem Repeat (“STR”) DNA 

testing that is the primary methodology used by every major crime laboratory in 

the country. First developed in the late 1990s, STR-DNA technology quickly

37 See Ex. 66, DNA Testing Order at 14. The other items were (1) bloodstains on a pair of 
panties, and (2) the decedent’s bloodstained nightshirt. An evidentiary hearing was ordered in an 
attempt to discover the location of Mrs. Franklin’s nightshirt; however, the various departments 
and offices handling evidence each disavowed possession of the garment, and it has yet to be 
located. The nightshirt was collected at the decedent’s autopsy and was first checked into the 
HPD property room on April 13, 1993. The nightshirt was checked out of the property room for 
trial on June 5, 1994 by the HPD Homicide Division, but there is no indication that it was ever 
checked back in.
38 In addition, A Texas Department of Public Safety lab performed initial polymerase chain reaction 
(“PCR”) DNA analysis on the panties and other cloth samples from the crime scene and identified an 
unknown female profile that was eventually linked to Mrs. Franklin. See Ex. 3, January 16, 2009 
Transcript of DNA Hearing, at 35:3-8. We cite the January 16, Transcript of DNA Hearing as “January 
Hearing Transcript” at volume #: Line #, e.g. Ex. 3, January Hearing Transcript at 35:3-8.
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came into widespread use because it is capable of amplifying and typing extremely

39 3 > ^small and degraded DNA samples.

Y-chromosome DNA testing39 40 41 has refined this STR methodology to isolate 

DNA in cases where male perpetrator(s) are suspected or convicted of the crime at 

issue. By isolating STR-DNA markers found only on the Y chromosome -  which

only males possess -  Y-chromosome DNA testing has proven particularly useful in 

two kinds of cases: (1) cases in which a male perpetrator’s DNA might otherwise 

be “overwhelmed” by DNA material from a female victim in a “mixed” sample, 

and/or (2) cases in which evidentiary samples contain DNA from multiple males 

(i . e multi-perpetrator rape or homicide cases). Y-chromosome DNA testing was 

not developed until 2003, and the current Y-chromosome DNA typing systems

were not validated for forensic use until 2004 41

On September 28, 2006, SERI reported that Y-chromosome DNA testing 

demonstrated that DNA material from at least two (2) different men was present

39 See The CODIS STR Project: Evaluation of Fluorescent Multiplex STR Systems. Tamyra R. 
Moretti, Ph.D. and Bruce Budowle, Ph.D., presented at the 50th Annual American Academy of 
Forensic Sciences Meeting, February 9-10, 1998 (“STR typing results can be routinely achieved 
from typical forensic specimens, including degraded and low-quantity DNA samples”); see also 
Nat’l Instit. Just., Off. Just. Programs, U.S. Dept. Just., Pub. No. NCJ 183697, The Future of 
Forensic DNA Testing: Predictions of the Research and Development Working Group, 41 (Nov. 
2000) (among STR’s advantages are that it “can be used with degraded samples” and that it 
“permits analysis of extremely small amounts of DNA”).
4 Also called Y-STR testing.
41 See Sudhir K. Sinha et al., U tility o f  the Y-STR Typing System s Y -P L E X rM 6 and  Y -P LE X™ 5 
in Forensic C asew ork and  11 Y-STR H aplotype D atabase fo r  Three Maj'or Population Groups in 
the U nited States, 49 J. Forensic Sci. 4 (July 2004); Ashley Hall and Jack Ballantyne, The 
D evelopm ent o f  an 18-locus Y-STR System  fo r  F orensic Casework, Anal. Bioanal. Chem. 376, at 
1235 (2003).
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underneath the fingernails of Mrs. Franklin’s left hand when the clippings were 

collected at autopsy. Significantly, the DNA testing established to a scientific 

certainty that none of the DNA from these unknown males belonged to the 

Applicant, Charles Raby.42 Mr. Raby presented evidence at a later evidentiary 

hearing that the DNA may instead have come from just one male.43 No 

comparison of the DNA detected by SERI to CODIS profiles of incarcerated 

inmates was possible because CODIS profiles are not taken from the Y 

chromosome.44

Furthermore, test results reported on April 3, 2007, excluded the decedent’s 

grandsons, Messrs. Benge and Rose, as possible contributors of the foreign DNA.45 

That exclusion eliminated the only two males with whom Mrs. Franklin had any 

regular or intimate contact.46

Forensic literature indicates that the presence of foreign DNA underneath a 

decedent’s fingernail is highly indicative of the identity of the attacker. This is so 

because casual contact is unlikely to deposit DNA beneath another’s nails, while a 

violent attack is one of the few categories of contact likely to result in such a

42 Ex. 37, SERI report dated Sept. 28, 2006 (hereinafter “Raby DNA Test Results”).
43 Ex. 3, January Hearing Transcript DNA Hearing in the 248th District Ct., at 31, Raby v. The State o f  
Texas, Cause No. 9407130, Jan. 16, 2009 (hereinafter “January Hearing Transcript”) at 63: 6-15; see also 
124:19-25, 125:1-6; 126: 3-14 (cross-examination of state expert on subject).
44 Ex. 3, January Hearing Transcript at 62:4-17.
45 Ex. 35, SERI report dated April 3, 2007 (hereinafter “Benge and Rose DNA Test Results”).
46 Ex. 3, January Hearing Transcript at 49:7-15; also see id. at 125:21-126:1.
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deposit, and such deposit tends to remain under the nail even when the nail is

47submerged in water or otherwise disturbed.

Thus, the DNA test results show foreign blood in fingernail scrapings from 

Mrs. Franklin’s left hand, echoing the blood Mr. Chu found in the fingernail

scrapings from Mrs. Franklin’s right hand, and in both cases, this foreign blood
/! '■

cannot be Mr. Raby’s.

E. Facts surrounding false confession

With new forensic evidence casting substantial doubt on Mr. Raby’s

conviction, the evidence surrounding the custodial statement, the cornerstone of

that conviction, becomes all the more important.

First, the statement presents problems on its face. In its opinion granting

post-conviction DNA testing under Chapter 64 of the Texas Code of Criminal

Procedure, the Texas Court of Criminal Appeals acknowledged in 2005 that Mr.

Raby’s statement was inconsistent with and contradicted the physical evidence

from thé crime scene. Mr. Raby’s custodial statement states that he found the front

door unlocked and walked right in.47 48 In addition:

In his statement, [Mr. Raby] did not say he stabbed the victim. In 
some aspects, [Mr. Raby]’s statement contradicts the testimony of 
police officers about the physical evidence from the crime scene.

47 See Ex. 84, S.A. Harbison et al., The persistence of DNA under fingernails following 
submersion in water. International Congress Series 1239 (2003) 809-813.
48 Ex. 67, Custodial Statement at 2.
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[The police] testified that there was no physical evidence to connect 
Mr. Raby to the crime . . . ,49

The statement states that he had struggled with [the decedent], that he 
was on top of her, and that he saw a lot of blood underneath her before 
he left through the back door. Further, [Mr. Raby] stated that his 
hands were bloody and that he washed them off in a puddle away 
from the crime scene. The police testified that the only blood at the 
scene was near the body; they found no blood on the telephone 
(<contra Eric Benge)50, and stated their belief that the suspect had 
wiped his hands or cleaned his hands because there was no blood 
found on the purse, papers, credit cards, or the other items that were 
scattered on the bed and within the bedroom area. The police 
concluded that the suspect left the residence through the rear door in 
[the decedent’s] bedroom, but no blood was found on the door.51

The inconsistencies noted by the Court of Criminal Appeals stem from the 

fact that the few details of the murder the custodial statement provides are made 

up, as prompted by Sgt. Allen, Mr. Raby’s interrogator. Overwhelming evidence 

developed since Mr. Raby’s trial casts doubt on the statement’s veracity. In 1994, 

his jury heard none of that evidence.

1. “Confession” stemmed in part from alcoholic blackout and 
reflects it

Mr. Raby has no memory of going into the house or killing Mrs. Franklin. 

Yet Mr. Raby’s interrogator was able to extract a confession from him in part

49 Ex. 66, DNA Testing Order at 14.
50 Mr. Benge testified at Mr. Raby’s trial that, after he (Benge) discovered Mrs. Franklin’s body, 
his arms and hands were covered with blood. Ex. 1, Tr. at 27:80-84. He further testified that he 
was “pretty sure” that he got blood on the phone. Id. at 27:127.
51 See Ex. 66, DNA Testing Order at 14 n.20. The Court further acknowledged that no hair or 
blood belonging to Mr. Raby was found at the crime scene, nor was any blood or hair belonging 
to Mrs. Franklin found on the clothes Mr. Raby was wearing on the day of the murder. See id. at 
4 n.5, 14 n.21.
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'The Texas court of criminal appeals acknowledged in 2005 Raby’s statement was inconsistent with and contradicts physical evidence from the crime scene.' They granted me testing in part due to this fact. But when theresults came back? And came back not me? They denied me. Citing that my statement now collaborates witness testimony that I was in the neighborhood,what I was wearing and I had a knife	they grant me testing because theysaw my statement is factually wrong. ...but when the results come back,they deny me. That is just mind blowing to me.This whole chapter 64 hearing is nothing but a joke. I don't think anyonehas ever gotten and relief from it. Even if they would had ruled the DNAwas favorable...they still couldn't do anything. I would still have tosit here and file all this 11.071 stuff. Although it would help...but theycan't just grant relief on a chapter 64.
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because Mr. Raby could not trust his memory. There was a part of the evening he 

could not remember, thanks to an alcoholic blackout.

By all accounts, including the account in Mr. Raby’s statement to police, 

Mr. Raby was extremely intoxicated on the night of the crime.52 53 He smoked 

marijuana and took several Valium pills that day, in addition to drinking malt 

liquor and Mad Dog wine. Mr. Raby had been abusing alcohol from at least the 

age of eleven, and had a history of similar alcohol-related memory loss.54

His statement was meaningless because it stemmed, not from actual 

memory, but from his supposition that he must have committed the crime, as 

everyone seemed to agree that he had. With just a little probing—of both Mr. 

Raby and the people to whom he “confessed”—it has become apparent that Mr. 

Raby has consistently said that he does not remember what happened, other than 

being near the house on the night of the crime, f ’7

And indeed the sole evidence of Mr. Raby’s whereabouts beyond early 

evening casts doubt on his involvement with the crime. Between 9:45 and 10:15, 

he called his girlfriend, Merry Alice Gomez.55 He was at his mother’s home, 

talking with his little brother, Timmy, and admitted he had been drinking earlier.

52 See Ex. 68, Custodial Statement at 1-2.
53 Ex. 21, Raby Aff. If 28.
54 Ex. 21, Raby Aff. f 3; Ex. 27, Aff. Paul Wayne Taylor (“Taylor Aff.”) UK 12-13, 23; Ex. 14, 
Aff. James Daniel Jordan (“Jordan Aff.”) K 15.
55 Merry Alice Gomez now goes by the name Merry Alice Wilkin.
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He chatted with Ms. Gomez about an awkward visit she had had that day from her

child’s father, joking all the while.56 57 Timmy remembers Mr. Raby’s return that

night, and he saw no blood on Mr. Raby’s clothes or person, and no scratches or

cuts. The call, and his appearance that night, are at odds with Mr. Raby’s

custodial statement, which describes his supposed realization during a long walk

home that he had killed Mrs. Franklin, that he was covered with blood, and that he

attempted to wash the blood off in a puddle.58

The likelihood that the gap in Mr. Raby’s memory was filled in by

suggestions from the police is entirely consistent with the description of the

interrogation in the offense report, as confirmed (partially) by Sgt. Allen is his trial

testimony. The offense report states that Mr. Raby repeatedly denied being at Ms.

Franklin’s home until Sgt. Allen told Mr. Raby that “he had been identified

jumping over a fence leaving Edna’s house Thursday night at about the time she

was killed.”59 At that point, according to the offense report:

Raby looked down at the floor and his eyes filled with tears. Raby 
stated “I was there.” “I went in through the front door” and “I saw her 
on the living room floor.”60

56 Ex. 29, Aff. Mary Alice Wilkin (“Wilkin Aff.”) f 23.
57 Ex. 33, Declaration of Timothy Ferrier (“Ferrier Aff.”) at Ifl] 7-8.
58 Ex. 68, Custodial Statement at 2.
59 Ex. 67, Offense Report at 050.
60 Id.
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At trial, Sgt. Allen repeated this basic version of the crucial moment when Mr.

Raby “broke” during his interrogation:

[Mr. Raby denied] that he had actually gone to the victim’s house. I told 
him that I knew he wasn’t being truthful, that he had been identified as going 
over a fence from the victim’s backyard, and at that time Raby looked down 
at the floor and his eyes teared up and he stated that he was there . . . .  I 
asked him if he would be willing to give a written statement, and he said that 
he would.61

Several aspects of this crucial moment in the interrogation are revealing. 

First and foremost, the statement that supposedly caused Mr. Raby to break down 

in tears and decide to come clean with the police was not true. No one identified
h\a .uj /Lqo

Mr. Raby jumping over the fence. One man, Mastin Truitt, had told police that he 

saw a white male in his early 20s who matched Mr. Raby’s general appearance 

jump over Mrs. Franklin’s fence on the night of the crime. Mr. Truitt, however, did 

not know Mr. Raby, and did not (and never could) identify the man he saw that 

night as Mr. Raby. While this exaggeration may seem subtle, the statement by 

police that someone had seen him jump the fence of Mrs. Franklin’s property is 

exactly the kind of false statement that can plant the seed of a false confession in a 

man who was not there but has no memory of the event.

Second, Mr. Raby said, “I was there,” not “I did i f  or some version thereof. 

This also is consistent with a confession impacted by suggestion, because what Mr. 

Raby said conformed to what police told him they already knew. The offense

61 Ex. 1, Tr. 25:40-41 (emphasis added).
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report does state that Mr. Raby also said he “went in the front door” and “saw her 

on the living room floor.” Each of the three statements, however, is oddly 

separated by quotation marks, suggesting that Sergeant Allen had an additional 

dialog with Mr. Raby between each statement that is not reflected in the police 

report. Tellingly, in his description of the interrogation at trial, Sgt. Allen 

conveniently omitted these last two statements, which would have been 

inconsistent with the evidence that the front door was locked and that there had 

been a forced entry through a window. Astonishingly, defense counsel did not 

cross-examine Sgt. Allen about these inconsistencies or otherwise call them to the 

jury’s attention. Thus, it is unknown exactly what Sgt. Allen said between Mr. 

Raby’s statement that he “was there” and his statements that he went in the house 

and saw the decedent on the floor.

At that point, Sgt. Allen began to draft Mr. Raby’s confession, even though 

Mr. Raby had not admitted the crime. Notably, the offense report’s pattern of 

obfuscation of the questions and statements that police posed to Mr. Raby 

continues until the end, which is a marked departure from the offense report’s 

description of the portion of the interrogation in which Mr. Raby denied being at 

Mrs. Franklin’s house. The first portion of this section of the offense report is a 

recitation of a dialog, identifying no fewer than ten questions or assertions posed

37



by Sgt. Allen to Mr. Raby, and Mr. Raby’s responses.62 After Mr. Raby supposedly 

“broke” and decided to tell them the truth, the police report recites none of the 

questions or assertions they posed to Mr. Raby, even though the report 

acknowledges that the “statement is taken in a narrative, question/answer format 

and reduced to a typed statement by Sergeant Allen.”63 Defense counsel did not 

question Sgt. Allen about his “question/answer” session with Mr. Raby, either 

during the suppression hearing or at trial.

For Mr. Raby, admitting being at the house was significant, because 

knowing that he had the opportunity to commit the crime made him f e a r  that he 

was the killer; but he did not speak out of knowledge.64 Indeed, because Mr. Raby 

has traits associated with borderline personality disorder, which is characterized by 

consistent feelings of guilt and low self-worth,65 it was natural for Mr. Raby to fill 

in the holes in his “guilty knowledge” that he was near the crime scene with the 

assumption from his generally guilty conscience that because he remembered 

being near the house, he must have committed the crime.66 Whether he intended to

62 Ex. 67, Offense Report at 048 - 050.
63 Id. at 050 -  052.
64 Again, soon after Mr. Raby was incarcerated in Harris County Jail awaiting trial, his friend, 
James Jordan visited him and asked Mr. Raby whether he had killed Mrs. Franklin. (Ex. 14, 
Jordan Aff, 18.) Mr. Raby assented, but then explained that he did not actually remember what 
happened that night, as he had been drinking and had blacked out. (Id.)
65 Ex. 6, Aff. I. Bruce Frumkin, Ph.D., ABFP (“Frumkin Aff.”), U 4.
66 See id. | 17.
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or not, Sgt. Allen took advantage of Mr. Raby’s natural suggestibility by feeding 

him the facts Sgt. Allen wanted to hear Mr. Raby say.

Mr. Raby’s statement was a narrative constructed in two parts: (1) Mr. 

Raby’s own description of his whereabouts during the day and early evening of 

October 15; and (2) Sgt. Allen’s own word-for-word description of the crime itself,
r n

posed to Mr. Raby in the form of yes-or-no questions. The statement does not 

directly describe the killing itself, but instead contains only a vague description 

that Mr. Raby and Ms. Franklin “went to the floor” and that Mr. Raby saw blood 

on his hands. In the last paragraph of the statement, Mr. Raby is purported to 

state, “The next day I knew I had killed Edna.”67 68 69 70 71 Sgt. Allen suggested this 

wording to Mr. Raby, however, after Mr. Raby repeatedly refused to describe, 

because he had no recollection of, actually killing Mrs. Franklin.

The statement was not recorded on audiotape or on video, even though 

recording statements was a common police practice at the time. Recording the

67 Ex. 21, Raby Aff.1j4l.
68 Ex. 68, Custodial Statement at 2.
69 Ex. 68, Custodial Statement at 3.
70 Ex. 21, Raby Aff.^28, 29.
71 A cursory review of reported decisions from the early 1990’s reveals many cases in which 
confessions were recorded. See, e.g., Fuller v. State, 829 S.W.2d 191 (Tex. Crim. App. 1992, 
cert, denied, 113 S. Ct. 2418) (videotape); Gibbs v. State, 819 S.W.2d 821, 825 (Tex. Crim. App. 
1991, cert, denied, 112 S. Ct. 1205) (videotape); H ardie v. State, 807 S.W.2d 319, 320 (Tex. 
Crim. App. 1991, no pet.) (videotape); H igginbotham  v. State, 807 S.W.2d 732, 735 (Tex. Crim. 
App. 1991, no pet.) (audiotape); G ordon v. State, 801 S.W.2d 899, 902 (Tex. Crim. App. 1990, 
no pet.) (videotape); Fuentes v. State, 846 S.W.2d 527, 529 (Tex. App.—Corpus Christi 1993, 
pet. refd) (videotape); Nguyen v. State, 1992 WL 258910 at *1 (Tex. App.—Hous. [14th Dist.l 
Oct. 8, 1992, no pet.) (videotape); H iser v. State, 830 S.W.2d 338, 340 (Tex. App.—Hous. [14“
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statement would have been an easy way to show that the statement was voluntary 

and reliable. The failure to record, combined with Sgt. Allen’s inexplicable change 

in the format of the offense report to obfuscate his own questions and statements to 

Mr. Raby, is evidence that Sgt. Allen had something to hide -  including that he 

himself had supplied the only details of the actual crime. At the very least these 

facts cast doubt on the reliability of the custodial statement. There is clear 

evidence that Sgt. Allen “led” Mr. Raby with a misleading statement that he had 

been identified jumping the fence. This method of memorializing the interrogation 

is devoid of any objective evidence to permit a critical assessment of what else Sgt. 

Allen may have said to Mr. Raby to both lead him astray and get him to say what 

the detective wanted to hear.

Mr. Raby’s own uncertainty about his innocence, tragically for him, resulted 

in his second “confession” -  under cross-examination during his suppression 

hearing.

Q. You signed it because you did it voluntarily and because it’s true, 
right?

Dist.] 1992, no pet.) (audiotape and videotape); D um as v. Sta te, 812 S.W.2d 611, 614 (Tex. 
App.—Dallas 1991, pet. refd) (videotape); A lfo rd  v. State, 788 S.W.2d 436, 441 (Tex. App.— 
Hous. [14th Dist.] 1990, no pet.) (videotape).

Sgt. Allen also has a history of recording interrogations -  sometimes. See, e.g., Brown v. 
Texas, 2005 WL 1742984, *1, No. 07-03-0347-CR (Tex. App-Amarillo July 25, 2005, no pet. 
h.).
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A. Because it’s true and because, well — you know he didn’t force me to
do it, but I wanted her to go home.72

While that exchange absolutely demonstrated Mr. Raby’s belief in his own guilt, 

his trial counsel never discovered the reasons for that belief, let alone why those 

reasons do not withstand scrutiny.

One final aspect of the interrogation and investigation is worth noting. The 

Offense Report states that after Mr. Raby signed the custodial statement, he told 

police that “he was wearing black tennis shoes on the night of the offense and he 

believed they were still at the house on Reid.”73 There is no indication in the 

Offense Report (or anywhere else to counsel’s knowledge) that police returned to 

the house on Reid, although they obtained a consent to search that residence.74 

Sgt. Allen testified that they obtained that consent “so that we could go back and 

conduct an additional search, if necessary,” suggesting that police did not deem it 

necessary to conduct an additional search.75 The only reference in the Offense 

Report to any search of the Reid house is a one-line reference stating that when 

Mr. Raby was arrested, “Sergeant Swaim and investigator Brown remained at 706 

Reid and conducted a search of the house.”76 Unlike the Offense Report’s 

description of police searches at other locations, there is no description of what

72

73

74

75

76

Ex. 1, Tr. 25:82-83.
Ex. 67, Offense Report at 052.
Id.
Ex. l,Tr. 28:330.
Ex. 67, Offense Report at 048.
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And yes tragically for me, it resulted in a second confession. But there is more to it than that, I was still under the impression they could arrest merry. Although true I was questioning myself about that night. I have always known deep down I didn't kill Mrs. Franklyn. I know damn wellI didn't wash any blood off my hands in a water puddle. I know the& is and was no blood on any 0f my cl0thing. I know I did not murder that poor woman. She never did me any harm. I had no reason to harm her. But yes, I still questioned myself about that night.
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police searched, what they found, or what (if anything) they collected from the 

Reid location. The officers’ apparent failure to return to the Reid house to collect 

the shoes that Mr. Raby said he was wearing on the night in question is 

extraordinarily sloppy at the very least, particularly given that the murder weapon 

had not been found.

Moreover, that failure also suggests other more nefarious possibilities. First, 

it seems more than plausible that with a confession in hand, albeit one that officers 

knew did not match the physical evidence of the crime scene (locked doors, entry 

through a window, an overturned purse, no blood on the point of exit), the officers 

decided to “leave well enough alone” rather than conduct additional investigation 

that could further undermine the confession. Second, the possibility is never far 

from Mr. Raby’s mind that police did find his shoes at the Reid location, but 

conveniently failed to collect that evidence (or worse) because it had no apparent 

blood.

2. False confession stemmed in part from compromised mental 
state and ignorance of consequences

A video recording also would have revealed that throughout much of the 

interrogation, Mr. Raby was high. Mr. Raby had ingested between five and eight 77 78

77 Com pare Ex. 67, Offense Report, at 042 (describing examination of Mr. Raby’s clothes at his 
mother’s house and seizure of Mr. Raby’s jacket from his girlfriend’s house).
78 Ex. 21, Raby Aff. 1 36; Ex. 6, Frumkin Aff. 1 12.
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Charles
Comment
Hell, they did an all-around sloppy job of everything. I did not know these two cops stayed behind. I thought I was giving the permission to search it while I was there.That is interesting. Could they had used that permission form to come back and search it any time they want? I would recommend never signing one if so.
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Hell I am sure they checked out my shoes, but clearly saw there was no blood on them.
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tablets of Tylenol with codeine -  an opiate.79 He took these prescription 

painkillers from his girlfriend’s purse, just before turning himself over to police, in 

an attempt to curb his anxiety.80

Mr. Raby’s ability to understand the consequences of confessing to what he 

did not remember was also affected by ignorance about the justice system, having 

seen killers released from prison after short sentences. Mr. Raby believed he 

would face about a ten-year prison sentence if he confessed to the crime, and had 

no idea he was “confessing” to something punishable by death.81

Further, Mr. Raby did not (and still does not) understand that his silence 

could not be used against him in any way.82 Under pressure to give Sgt. Allen the

answers he wanted, Mr. Raby believed that saying nothing would suggest his guilt

3 ?anyway.

Finally, the apparent futility of resisting Sgt. Allen’s demands was brought 

home by HPD’s refusal to provide him with counsel. While Mr. Raby was sitting 

in a car waiting to be transported to the police station, one of the arresting officers 

(probably Sgt. Stephens) began to question Mr. Raby.83 In response to Mr. Raby’s 

denials that he had been involved in the crime, the officer responded, “Don’t lie.

79 Ex. 21, Raby Aff. f 30; Ex. 6, Frumkin Aff. 12; see also Ex. 69, Tylenol with codeine entry, 
printed from Physician’s Desk Reference website in 2001-02.
80 Ex. 21, Raby Aff. 1 30.
81 Ex. 21, Raby Aff. 42; Ex. 6, Frumkin Aff. 1 18.
82 Ex. 6, Frumkin Aff. J  9.
83 Ex. 21, Raby Aff. f 33.
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Charles
Comment
Here is one that will shock you. It is true I took some Tylenol with codeine. My ex had a c-section, so her doctor gave those to her. Well, all night that night I was going in and out of her purse take one her and one there, I couldn't sleep. And when I did it wasn't for very long. So when the cops arrived, I went in her purse really quick and took a couple more. Well, I recently just found out that in Dec 1999, sht W.C. Wendel made an informal destruction request for my blood. This is the same man who threatened Merry, and I believe the very one that told me: 'Look at me andtell me you didn't do it?'. Then when I did tell him I didn't do anything, He tells the other: 'Yeah he did it'.  He had my blood destroyed . The form actually said 'informal destruction' ...I don't know why he did that. I mean: I have always been under the impression that they cannot destroyany evidence until I am executed. But regardless, he has destroyed my chance at proving this. That I was under the influence. And that itself would make the 'confession' inadmissible. They are not supposed to take statementwhen a person in high. As my attorney pointed out that statement doesn't say anything about not being under mind altering drugs or intoxicated. I wonder if any statements Allen has ever done in the past has anything on them about being under the influence? I have no doubt he could see Iwas on something. I kept nodding off, while he typed.
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The only reason I thought what I did about 10 years was because sgt Allen told me himself i will likely be out in 10 years. But it is also true I have personally seen murderers get 20 years and only have to do 5 years. That's right, 5 years. I had a cell mate who killed a guy and got 20 years and he would be out in 5.
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I don't know why they think I don't understand my rights. I do, they can you your silence against you. I know this to be fact. If you talk to them they can and will use that. If you don't, they will use that against you also. Perfect example? My case. My DA used my silence against me, you will see later.
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We know you did it.”84 Mr. Raby replied, “if that’s how you’re going to be, I want

a lawyer.”85 The officer replied, “We will talk about all that later. We are fixing to

go downtown right now.”86 Counsel was never provided.87 88 89

3. False confession stemmed in largest part from desire to 
protect his new family

More than any other cause, Mr. Raby’s false confession was the result of his 

desire to protect his girlfriend and her son.

In October 1992, while Mrs. Franklin’s grandsons were selling marijuana to 

their friends and Mr. Bangs was painting Mrs. Franklin’s house but also stealing a 

shotgun and other items from the house, Mr. Raby, twenty-two years old, was 

trying to rebuild his life. He had met Merry Alice Gomez, a devout Catholic, 

through a mutual friend, and had corresponded with her steadily throughout most 

of his two-and-a-half year prison term. Once released, he took a sandblasting 

job, and saw Ms. Gomez nearly every day.

Ms. Gomez was expecting a child (by a previous boyfriend). Mr. Raby was 

working on the day she delivered her son, Christopher, but when his shift ended, he 

went straight to the hospital and stayed with her until her discharge. He bought

84 M
85 Id.
86 Id

Mr. Raby believed that his subsequent waiver of his right to counsel was effective. He told 
defense counsel about the request, but they failed to investigate this claim or to raise it at the 
suppression hearing. Ex. 21, Raby Aff. 1 34.
88 Ex. 29, Wilkin Aff. 11.
89 Ex. 21, Raby Aff. 1 25; Ex. 29, Wilkin Aff. 1 13.
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Charles
Comment
No, it wasn't sgt Stephens who told me to look at him and tell him I didn't do it. And when I did he tells the others: “yeah he did it”. And that is when I told him:” if you are going to be like that I want a lawyer”. And that would be sgt W.C. Wendel.Sgt Stephens is the one that told me they were taking Merry home at her request and they 'could' charge her because they told her to contactthem if she saw me.

adeko
Comment
Completed ingesteld door adeko

Charles
Comment
And my attorney is 100% right about this, this confession is the resultof me wanting to protect what felt was my family, I loved both of them. Even though Chris wasn't my blood, I wanted him to be my son.
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baby gifts for Christopher and wanted to be the child’s father, even asking to be 

named on his birth certificate. The baby was colicky; Ms. Gomez remembers Mr. 

Raby as more patient with the child even than she was.90 The two spent nearly 

every day together and had plans to marry.91

90 Ex. 29, Wilkin Aff. Iffi 7, 10, 13. 14.
91 Ex. 29, Wilkin Aff. |  25; Ex. 21, Raby Aff. H 27; Ex. 67, Offense Rep. at 044.
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Mr. Raby was with Ms. Gomez and her six-week-old baby at his mother’s 

boyfriend’s house on the morning of his arrest.92 93 Mr. Raby saw Ms. Gomez and 

the baby escorted into a different officer’s car, and, en route to the station, was 

anxious to know what would happen to them.94 95 Sgt. Shirley, who was driving Mr. 

Raby, answered that while it was possible that Ms. Gomez could be arrested for 

aiding and abetting (failure to give Mr. Raby’s location to police), he believed that 

she was being taken home.93

92 These three images of photographs show Charles Raby, Merry Alice Wilkin (then Gomez) and 
her son, Christopher during this time period in 1992. Ex. 29, Wilkin Aff. authenticating 
photographs, at 1-3.
3 Ex. 67, Offense Rep. at 044.

94 Ex. 21. Raby Aff. 135.
95' Id .; Ex. 1, Tr. 25:70. Unsurprisingly, Officer Shirley denied the statement later. Ex. 1, Tr. 26: 
91-92.
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Charles
Comment
When the cops showed up I told merry, stay inside, don't leave the house. I wish she would had listened to me. But I am also sure sgt Allenmade it seem that she had no choice. But yeah, if she would had just stayed there. ...things would be a lot different.
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At the station, Sgt. Allen became frustrated with the interrogation after Mr. 

Raby repeatedly denied having murdered Ms. Franklin.96 97 Mr. Raby was escorted 

to the restroom and, while he was in the hallway of the homicide office, he heard 

Ms. Gomez soothing the crying baby in an adjoining room. Ms. Gomez’s and 

her child’s presence at the station filled Mr. Raby with fear that Ms. Gomez would 

be charged with aiding and abetting, as Sgt. Shirley had suggested.98 He demanded 

to know why Ms. Gomez and her son were being held, but Sgt. Allen said, “We 

will talk about that later, in a little while.”99

Back in the interrogation room, Mr. Raby asked again why Ms. Gomez was 

in custody, and Sgt. Allen said, “You want to tell me what I want to know?”100 

Mr. Raby asked, “What do you want to know?” and Sgt. Allen resumed asking

96 Ex. 21, Raby Aff. 1 37; see also Ex. 67, Offense Rep. at 050.
97 Ex. 21, Raby Aff. 1 37.
98 Ex. 21, Raby Aff. 1 39. In fact, Sergeant Wendell interviewed Ms. Gomez while she was 
detained at the station, asking, among other questions, whether Mr. Raby had said anything to 
Ms. Gomez about having committed the crime. (Ex. 29, Wilkin Aff. H 27-28). She told him no, 
and Sergeant Wendell told Ms. Gomez in unequivocal terms that she could be arrested and her 
baby placed in foster care. (Id.)

Sgt. Wendell has since written about his proud partnership in homicide cases with Sgt.
Allen:

Holland pared [sic] me with one of the most tenacious investigators to ever work 
Homicide, Waymon Allen. If you killed someone in Houston, you would not want 
Waymon on your case. He would find you, arrest you and he knew how to get 
incriminating statements from suspects that would be used later at trial. We 
cleared so many cases working together in the 90's that I lost track.

Ex. 108, http://thepolicenews.net/default.aspx?newsletterid=46434&act=Newsletter.aspx, 
viewed on June 15, 2016.
99 Ex. 21, Raby Aff. 137.
100 Ex. 21, Raby Aff. 138.
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Charles
Comment
Once I found out they were there, my whole demeanor changed and he saw it. He knew at that moment, he had me. He would not allow me to seeher until after the statement was taken. He said he allowed me to see them before the statement. And even left me 'alone' with them. Which is aboutas insane as it sounds. I bet if we would as 100 detectives homicide detectives would you leave a murder suspect, someone you feel just 3- days before brutally murdered an old lady, alone in a room with a woman and child unhand cuffed for 3-5 minutes?I am willing to bet that every one of them would say:” hell no, that is foolish and it could endanger the lives of those people. Hell that is downrightstupid.” Taut that is what he said. Merry was taken home immediately after I saw her. (see Merry's affidavit where she said as I was being led away,The was picking up her and the baby's things) she left right after. She did not sit around waiting for me to give the statement after seeing me. But it is his word against mine.
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Here is the same sgt Wendell talking about his buddy sgt Allen. Yeah? Did he also destroy evidence like W.C. Wendell did with my blood? Two peas in a pot if you ask me.
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yes-or-no questions.101 * * Mr. Raby began to answer yes, and demanded at regular 

intervals to see Ms. Gomez. Each time, Sgt. Allen answered, “We’ll talk about 

that some more later,” or “you can see her later.” Mr. Raby’s deep emotional 

attachment to Ms. Gomez and her infant son, and his fear that Ms. Gomez would 

get into trouble if he did not satisfy the police, put intense pressure on Mr. Raby to 

go along with whatever Sgt. Allen wanted. The codeine pills Mr. Raby had taken 

were wearing off, leaving him feeling increasingly agitated, as Sgt. Allen could 

observe by his restless body movements.104 At one point, in answer to Mr. Raby’s 

question about what police would do with Ms. Gomez, Sgt. Allen stated that she 

had broken the law by failing to tell the police where Mr. Raby was, and “could get 

in some trouble.”105

The interrogation continued, and Sgt. Allen pieced together a statement for 

Mr. Raby to sign.106 This purported confession does not include any statement that 

Mr. Raby was of sound mind or free from the influence of mind-altering 

substances, which he was not. Only afterwards was Mr. Raby allowed to see Ms.

101 Id.-, Ex. 67, Offense Rep. at 050. (“The statement is taken in a narrative, question/answer 
format and reduced to a typed statement by Sergeant Allen.”).
102
103

104

105

106 

107

Ex. 21, Raby Aff. H 41.
Id.
Id., H 38.
Id.
See Ex. 68, Custodial Statement at 2. 
See id.
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Gomez and her child, for three minutes, before he was taken to be booked.108 

Police records show that Mr. Raby was allowed to telephone Ms. Gomez after 

booking, in order to confirm that she really had been taken home.109

Because Sgt. Allen would not let Mr. Raby see Ms. Gomez before he 

finished giving his statement, Mr. Raby had a strong incentive to tell Sgt. Allen 

whatever he wanted to hear. Ms. Gomez had never been in trouble with the law, 

and Mr. Raby thought that if she were booked she would be strip-searched and 

subjected to other humiliations.110 He did not want to be the cause for her 

experiencing that, and could not bear to think of what she would think of him in 

that case.111 Furthermore, Mr. Raby believed that Ms. Gomez’s baby would be put 

in State custody. Having been a ward of the state as a child himself, Mr. Raby 

could not stand the thought of causing her baby the same fate.112 Mr. Raby was 

encouraged to believe that Ms. Gomez was in danger of being charged, and reacted 

by being highly protective of her and her child. [/ i

Notably, while Sgt. Allen testified at the suppression hearing that he allowed 

Mr. Raby to see Ms. Gomez before he took down Mr. Raby’s statement,113 Sgt. 

Allen admitted that Mr. Raby showed no willingness to admit to the crime until

108

109

110 
111 

112 
113

Ex. 21, Raby Aff. If 41; Ex. 29, Wilkin Aff. ^31.
Ex. 67, Offense Rep. at 052.
Ex. 21, Raby Aff. If 39.
Id.
See Ex. 21, Raby Aff. Tf 40.
Ex. l,Tr. 25:41.
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Comment
It wasn't after booking that I was allowed to call merry to confirm she was actually home. It was before we left homicide to take me to booking.
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Comment
Yes, I am very highly protective of those I love. There are many who could vouch for this.
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after he visited the restroom (and heard Ms. Gomez and her baby nearby), well into

the interrogation.114 Moreover, Sgt. Allen’s credibility has since been called into

question by a Texas appellate court, which found that he had improperly obtained a

statement from a juvenile suspect after denying her access to her family.I15 In

Jeffley v. State, the court described Sgt. Allen’s interrogation method, which

closely resembles his tactics in this case:

[Allen] never made arrangements for [the suspect] to return home, as 
promised. Instead, the officer, who believed she had lied in her first 
statement, confronted appellant for three hours about discrepancies in 
her statements until she gave a statement inculpating herself in the 
murder.116

Statements by Mr. Raby and Ms. Gomez, as well as his documented call to her 

from the station, provide evidence that Sgt. Allen followed his usual practice here, 

contrary to his testimony.

After Mr. Raby was charged with the murder, Ms. Gomez visited him in jail 

and asked him whether it was true that he had signed a statement. He answered, 

“yeah,” with a tone of finality.117 But when Ms. Gomez asked why, he replied,

114 Ex. 1, Tr. 25:40. Note that the federal district court’s order denying a habeas corpus writ 
misstated that the testimony was that the interrogation did not start until after Mr. Raby was 
allowed to meet with Ms. Gomez. Sgt. Allen actually testified that the meeting took place before 
the sta tem ent was taken , not before the interrogation began. Ex. 1, Tr. 26: 95-96. Compare 
Charles D. Raby v. Janie Cockrell, H-02-0349, at 3 (S.D. Tex. 2002).
115 See Je ffley  v. State, 38 S.W.3d 847, 857 (Tex. App.—Hous. [14th Disk] 2001, pet. refd).
116 Id. (emphasis added).
1,7 Ex. 29, Wilkin Aff. f̂33.
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Comment
More on sgt Allen messing that little girl over. The man doesn't careAbout a person’s rights, as his partner said: 'He knew how to get incriminating statements'...yes he did, by violating a person’s right. Threatening them. Threatening to lock up their loved ones.
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“Because they told me that they were going to lock you up and put Chris in foster 

care.”118

4. Little of this evidence emerged at trial

Because defense counsel did not interview Ms. Gomez, much less call her at

the suppression hearing, they failed to develop this important available evidence 

about Mr. Raby’s susceptibility to coercion. Mr. Raby testified to his desire to 

protect Ms. Gomez and her son during his suppression hearing. Given the dearth 

of evidence, however, the State was able to trivialize the relationship and reduce 

the perceived threat to Ms. Gomez and her child to a matter of inconvenient delay 

at the stationhouse.

F. Evidence to support the conviction beyond the custodial statement 
is weak and has since been further undermined.

The other evidence of guilt at trial was weak. Mr. Raby carried a pocket 

knife that day with a two-inch blade, but the victim’s wounds were four inches 

deep (without visible hiltmarks).119

Mr. Raby was seen in the neighborhood that evening, but he was living there 

at the time, as Mr. Rose had told detectives within days of the crime.120 He had 

been staying alternately with his mother and little brother on Cedar Hill, and with 

David Reeves, his mother’s boyfriend, who lived in Franklin’s neighborhood. In

118 Id.
119 Ex. 8, Radelat Aff.  ̂16.
120 Ex. 67, Offense Report at 039.
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Comment
I have already spoke on this, but it bears repeating. No hilt marks. It is impossible for a 2-inch knife not to leave a hilt make.

adeko
Comment
Completed ingesteld door adeko

Charles
Comment
I told her that and she told me that one cop told her the same thing.I told my attorney they even threatened her. But seems he ignored it.
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Yeah it was far more than an inconvenient delay. She should had never been there.
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the mid-90’s, this was a neighborhood full of young men with drug habits on foot
I 9 1or riding bicycles.

Mr. Benge testified at trial that only Mr. Raby and Mr. Bangs knew about 

the grandsons’ use of a side window as an entry to the house, and that window, he 

said, showed evidence of forced entry. But in fact, Mr. Raby and others used a 

different window in those years, as before Mr. Benge’s grandfather died, Mr. 

Benge had occupied a bedroom at the back of the house.121 122 Moreover, the side 

window had been no secret: in 2010, the grandsons told Mike Giglio, a Houston 

Press reporter, that “most of their friends, including Mr. Raby, knew of the 

window.”123 Mr. Bangs agreed with this in a letter to the reporter.124

Moreover, Mr. Benge’s trial evidence has proven over the years to be 

unreliable. As reported in a recent article published in the Houston Press, John 

Phillips stated that he and Mrs. Franklin’s other grandson, Mr. Rose, arrived at her 

home on the night of the murder shortly after Mr. Benge.125 As Mr. Phillips and 

Mr. Rose were walking through Mrs. Franklin’s front yard, they observed Mr.

121 Ex. 77, Mike Giglio, True Confessions?, Houston Press, Jan. 13, 2010, at 11 (hereinafter 
referred to as “H ouston Press Article”).
122 Ex. 77, H ouston Press Article at 7. The State in turn offered 2009 affidavits by Mr. Chu and 
Mr. Benge containing no substance but denying that the offer of proof would reflect their 
testimony. See Ex. 32, Affidavit of Eric Benge (“Benge Aff.”); Ex. 31, Affidavit of Joseph Chu 
(“Chu Aff.”). Mr. Benge passed away on October 22, 2012.
123 Ex. 77, H ouston Press Article at 7.
124 Id.
125 tj  . o
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Comment
Lee Rose and Eric Benge both knew I lived on Ried street. The same House I was living at. Which is but a couple of blocks away from Mrs. Franklyn’s.
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I never went in that window in my life. But you can see here that both Lee and Eric lied about it. All their crack smoking friends knew about it.
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• 1 9 f\Benge exiting the front bedroom and walking towards Mrs. Franklin’s bedroom. 

As they entered the home, Mr. Benge exited her bedroom and informed Mr.

197Phillips and Mr. Rose that she was dead. According to Mr. Phillips, “Benge had 

been rummaging through [the decedentj’s purse in search of $300.”126 127 128 * 130 Later that 

same night, Mr. Benge showed Mr. Phillips the money, stating that Mrs. Franklin

1 9Qhad given him $300. According to all available documentation, this information 

was never disclosed to police or defense counsel.

Mr. Benge’s testimony is further discredited by the signed affidavit of 

Donna Perras, whom Mr. Benge had been visiting the night of the murder. Ms. 

Perras stated that she received a hysterical call from Mr. Benge shortly after he left 

her house and that she immediately went to meet him at the scene.131 132 133 Mr. Benge 

eventually admitted that, after discovering his grandmother’s body, he only called
1 99Ms. Perras—not the police. Contrary to Mr. Benge’s initial version of events, it 

was actually Mrs. Franklin’s other grandson and Mr. Benge’s cousin, Mr. Rose,
19 9who eventually called the police.

126 Mat 10.
127 M
128 Id.
n 9 Id.
130 Ex. 19, Aff. Donna Lynn Perras (“Perras Aff.”) 1,5.
131 Id. at 1 6.
132 Ex. 77, H ouston Press Article at 10.
133 M
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Charles
Comment
If my trial attornney would had investigated it, he would had discoverd this and it would indeed caused doubt on Eric saying he found her purse dumped out. John Phillips has not reason to lie about this little bit of important information. They were childhood friends, best friends, they have known eachother all their lives or at least form grade school. Why would he lie on a friend? No, John Philips is telling the truth. Eric pulled out the money he took from his grandmothers purse. But yet, I am the one they accuse of dumping her purse out on the bed.
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Comment
Here it shows Eric called his girlfriend first. Why? But she said in her affidavit that Eric called Jeffrey Hattenback first. To me these arevery important details. It shows he was in the house long before his cousin Lee Rose and friend John Philips arrived. Lee says he went right to the phone and called 911. Lee makes no mention of standing around while he was waiting for Eric to get done talking to Hattenback and MS Perras. Nor does MS Perras make any mention of Lee being there. Just one more thing about Eric’s stories that cannot be trust



G. Alternate suspects abound, including Edward Bangs

As noted above, Mr. Benge named two possible suspects in his first

interviews with HPD detectives: Charles Raby and Edward Bangs. HPD 

detectives ignored Mr. Bangs as a suspect; indeed they ignored all other suspects 

apart from Mr. Raby.

Yet according to a statement given in 2001, Mr. Benge privately told Ms. 

Perras that he suspected the killer was some “junkie” to whom he owed money.134 135 136 137 

Ms. Perras has attested that she observed at the time that drugs were likely sold out
1 o r

of the Franklin house. James Jordan attested in 2002 that the cousins were 

selling marijuana out of the house to their circle of friends. And as of two years 

before Mrs. Franklin’s death, her grandsons were regularly shooting cocaine - with
1 O /T

Mr. Bangs. Any number of the grandsons’ associates could have gone to the 

Franklin home to collect on a debt that night.

As for Mr. Bangs, Mr. Benge and Mr. Rose both reported that he had 

recently been in the house. Someone was likely sleeping on one of the living 

room couches, as crime scene photographs and descriptions show.138

134 Ex. 19, Perras Aff. 3, 8.
135 Id.
136 Ex. 14, Jordan Aff. ffl|16-17; Ex. 77, H ouston Press Article at 6.
137 Ex. 67, Offense Rep. at 018-19.
138 Id. at 027.
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Comment
Yes, if they would had went to Edward Bangs first, he would be here, I have no doubt about that.
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Comment
A lot had changed in the 3,5-4 years I was out of that neighborhood. I don't doubt any of this. And if they were hanging around Edward bangs. I have no doubt he introduced them to the harder drugs.
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lj9 Ex. 74, State’s Exhibit #41.
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This was likely Mr. Bangs, who was painting Mrs. Franklin’s house at the time,140 141 

in exchange for which he expected money. Mr. Bangs may or may not have been 

paid by the evening of the crime.

Mr. Benge testified at trial that Mr. Bangs knew where he kept his tools 

(including his screwdriver, found in the entry window):142 143

Finally, during trial, a witness observed a man closer to Mr. Bangs’s height 

(around six feet tall), than Mr. Raby’s height (5’6), hopping the fence of the

140 Ex. 74, State’s Exhibit #53 (focused into the upper right comer).
141 Ex. 67, Offense Rep. at 018.
142 Ex. 1, Tr. 27:152-53.
143 Ex. 74. State Exhibit #37.
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Comment
And here is the screwdriver. Part of the screen, it doesn't show the full screen, but on the other side of it, there is a big rip in it. But that is the screwdriver they are saying i used to pry that screen off to get into the house. Well it needs to be tested. Don't you think?  I damn sure do. More so before it to comes up missing.
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neighbor behind the Franklin home around the time of the murder.144 At first the 

witness remarked that the man who jumped over the fence was “6 feet or shortly 

under” clarifying that “maybe [he was] 5-10.”145 The State then changed direction 

and asked the witness what he thought Mr. Raby’s height was, to which the 

witness replied “5-9.” Remarkably, and only after the State requested that the 

witness get up and stand back to back to Mr. Raby, did the witness say that Mr. 

Raby was “[fjavorably” compared to the man he saw jump over his fence.146

Police never interviewed Mr. Bangs to discover if he had an alibi. In a letter 

to the Houston Press years later, he stated that on the night of the murder he was 

with his girlfriend, Alicia Overstreet. Ms. Overstreet contradicted his alibi, 

however, and stated that Mr. Bangs’ claim was impossible because “the two had 

been separated for months, in part because Mr. Bangs had threatened to kill her.”147 

James Jordan attested in 2002 that Mr. Bangs was a “fryhead” in the 1990’s -  he 

favored marijuana cigarettes dipped in embalming fluid, laced with POP.148 And 

he had a violent temper. When Mr. Jordan had known Mr. Bangs only two weeks, 

Mr. Bangs flew into a rage at his own father and kicked out every window in his 

house.149

144 Ex. 1, Tr. 28:316-18.
145 Ex. 1, Tr. 28:317.
146 Ex. 1, Tr. 28:316-18.
147 Ex. 77, H ouston Press Article at 10.
148 Ex. 14, Jordan Aff. 1 17.
149 Ex. 14, Jordan Aff.  ̂16.
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Charles
Comment
My attorney did a good job of pointing this out, but read it yourself (see trial testimony of Martin Doyle.) His descriptions go from almost 6' foot and bigger to my size 5'6". He did this to help the prosecution. But this is what the TCCA uses to say I was identified at trial. That couldn't further from the truth. That man didn't identify me. 
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. If the police would had got to Edward Bangs first, he would be here. I really believe that, his 'girlfriend'	clarely stated, he is lying and was not with her. Maybe he thought this reporter wouldn't actually looking to it? But if this is the story he would have give the detectives? Yeah, they would had zeroed in on him in the blink of an eye. 
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In the years since Mrs. Franklin’s death, Mr. Bangs has been continually in 

and out of prison. In 1993, less than a year after Mrs. Franklin’s death, he robbed 

and threatened to kill a 63-year-old acquaintance as they were walking to a

restaurant together, and was sentenced to eight years in prison.150

THE COMPL TOLD THE OFFICER THAT SHE WAS WALKING TO CHURCHES FRIED CHICKEN 
SITH THE SUSP. THE COMPL HAS KNOWN THE SUSP FOR ABOUT TWO WEEKS. WHILE THEY 
WERE WALKING ALONG THE STREET, THE SUSP GRABBED THE COMPL3 PURSE. THE PURSE 
WAS HANGING FROM THE COMPLS RIGHT SHOULDER. THE COMPL PULLED BACK ON HER PURSE 
AND SAID "EDWARD WHAT ARE YOU DOING". THE SUSP WAS STILL PULLING ON THE PURSE. 
THE SUSP THEN SAID "I WILL KILL YOU IF YOU DONT GIVE ME YOUR PURSE". THE COMPL 
LET GO OF HER PURSE AND THE SUSP TOOK OFF RUNNING BEHIND A BUILDING.

Mr. Bangs’s long record reveals that he is seldom released for long before

incurring a further arrest, including four convictions for criminal trespass and one

for burglary of a habitation.

• 1987 burglary of a motor vehicle with intent to commit theft
probation revoked, in custody 1988-1991

• 1993 felony threats and robbery, 8 years

• 2002 resisting arrest, 20 days

• 2002 -  DUI, 3 days

• 2002 criminal trespass, 6 months

• 2004 DUI#2, sentenced to choice of fine or confinement

• 2006 burglary of a habitation, 5 years

• 2012 criminal trespass, 20 days

• 2013 attempt to commit/theft of property, 150 days

150 Exs. 70-72. Edward Bangs Criminal History and record of 1993 Robbery by Threats. In 
fact, police officers for a time put a hold Mr. Bangs’s case when he was arrested for another 
crime soon after the murder.

58



• 2014 driving with license revoked, 15 days

• 2014 poss cs pg 1 < 1G, 8 months

• 2015 criminal trespass, 15 days

• 2015 criminal trespass, 15 days151

The burglary of a habitation charge included the charge that he intended to 

commit assault upon entry. The robbery charge also included threats.152

Mr. Bangs is a dangerous man even among other convicts. In 2010, a Houston 

Press article noted that Mr. Bangs was housed at a prison known for holding more 

dangerous prisoners and was prohibited from meeting with the press because of 

violent incidents with guards.153

Mr. Bangs is just one of many potential suspects whose whereabouts HPD 

detectives never investigated, in a circle of associates who gathered at the Franklin 

home, a circle known for petty crime and hard drug use. Were the State to take 

seriously the significant new evidence casting doubt on Mr. Raby’s guilt, it could 

turn at last to an investigation of such suspects.

151 Ex. 71, Public Data report of Edward Bangs’s Criminal Record.
152 Ex. 72, Bangs Liberty County indictments and judgments including burglary of habitation and 
robbery cases.
153 Ex. 77, H ouston Press article at 10-11.
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III.
Statement of the Case

A. Trial, direct appeal, first state habeas corpus petition

Mr. Raby is confined pursuant to a conviction for capital murder in Cause

Number 9407130 in the 248th District Court in Harris County, Texas. Mr. Raby 

pleaded not guilty to the charge of capital murder and was subsequently convicted 

following a jury trial. Mr. Raby was sentenced to death on June 17, 1994. 

Following an automatic appeal, the Court of Criminal Appeals affirmed his 

conviction and sentence on May 4, 1998, over the dissent of three judges.154

James Keegan was appointed to represent Mr. Raby in his Article 11.071 

proceedings. As demonstrated further in Section VIII below, Mr. Keegan 

conducted essentially no investigation. On July 16, 1998, Mr. Keegan filed an 

application for a writ of habeas corpus on Mr. Raby’s behalf containing no extra

record claims. The district court entered findings of fact and conclusions of law, 

denying some of Mr. Raby’s claims on the merits, and others on procedural default 

grounds.155 156 The Texas Court of Criminal Appeals adopted the district court’s
<C ■

findings on January 31, 2001.136 *

154 Ex. 57, Raby v. State, 970 S.W.2d 1 (Tex. Crim. App. 1998), cert, denied, 523 U.S. 1003, 119
S. Ct. 515, 142 L. Ed. 2d 427 (1998).
155 Ex. 58, Ex parte  Raby, No. 9407130-A (248th Dist. Ct., Harris County, Tex., Nov. 14, 2000).
156 Ex. 100, Ex parte  Raby, No. 48131-01 (Tex. Crim. App. Jan. 31,2001).
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B. Federal habeas corpus proceedings and other federal proceedings

On January 30, 2002, Mr. Raby, represented by undersigned counsel for the

first time, filed a petition for a writ of habeas corpus in the United States District 

Court for the Southern District of Texas, Houston Division, pursuant to Title 28 of 

the United States Code, Section 2254. On November 27, 2002, the district court 

dismissed all claims on a motion for summary judgment.157 Mr. Raby then filed an 

application for a certificate of appealability and brief in the United States Court of 

Appeals for the Fifth Circuit. On October 15, 2003, the Fifth Circuit denied Mr. 

Raby’s request for a certificate of appealability and dismissed Mr. Raby’s 

application.158

On May 7, 2004, Mr. Raby filed a petition for a writ of certiorari in the 

Supreme Court of the United States to allow appeal of the federal district court’s 

dismissal of his habeas corpus action. The Supreme Court denied the petition on 

June 14, 2004.159

C. DNA proceedings under Chapter 64

1. Litigation over the right to DNA testing and test results

On November 19, 2002, Mr. Raby filed a motion for post-conviction DNA

testing in the 248th District Court. The State filed its response and proposed 

findings of fact and conclusions of law on December 17, 2003, over a year later.

157 Ex. 65, Raby v. C ockrell, No. H-02-0349 (S.D.Tx. Nov. 27, 2002).
158 Ex. 101, Raby v. D retke, 78 Fed. App’x 324 (5th Cir. 2003).
159 Raby v. D retke, 542 U.S. 905, 124 S. Ct. 2837, 159 L. Ed. 2d 270 (2004).
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On January 29, 2004, the district court allowed oral argument without providing 

notice to counsel (among them some of undersigned counsel) who had filed the 

motion. That same day, the court denied Mr. Raby’s motion and adopted the 

State’s findings verbatim. Mr. Raby filed a notice of appeal on March 1, 2004.160

Following Mr. Raby’s appeal from the state district court’s denial of post

conviction DNA testing, on June 29, 2005, the Texas Court of Criminal Appeals 

reversed and granted post-conviction DNA testing in an unpublished opinion 

pursuant to Chapter 64 of the Texas Code of Criminal Procedure as to three items: 

(1) bloodstains on a pair of panties, (2) the decedent’s fingernail clippings, and (3) 

the decedent’s bloodstained nightshirt. Further testing excluded Mr. Raby as the 

source of the DNA on September 28, 2006, and excluded Mrs. Franklin’s 

grandsons on April 3, 2007.161

2. Evidentiary hearings under Section 64.04 -  evidence of 
totality of circumstances excluded

The district court held evidentiary hearings regarding the results of the DNA 

testing in January and August of 2009 and heard closing arguments on November 

10, 2009.

At the hearings, the district court excluded a number of proposed witnesses 

on the grounds that their testimony related to new evidence other than DNA

160 Mr. Raby briefed this procedural history in his appeal of the denial of DNA testing, filed with 
the Texas Court of Criminal Appeals on June 1, 2004.
161 Ex. 66, Raby v. State, No. AP-74,930, 2005 Tex. Crim. App. LEXIS 2194, at *14 (Tex. Crim. App. 
June 29, 2005) (not designated for publication).
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* 162evidence. Mr. Raby argued that the evidence was necessary in order to make the 

necessary determination under Section 64.04 as to what would have been the effect 

of the new DNA evidence. The district court invited Mr. Raby to make an offer 

of proof via affidavit evidence, and Mr. Raby afterwards offered affidavits from 

three of the witnesses:* 163 164

• Dr. Paul Radelat -  he attested that given the evidence available at trial he 
strongly expected that a struggle took place at the time of the decedent’s 
murder, likely resulting in scratches and bruises to the assailant, which 
would still have been visible at the time that Mr. Raby was arrested. Yet 
Mr. Raby had no such bruises or scratches, nor did his clothes, including his 
jacket, show any traces of blood. Further, given his experience with the 
pathologist who performed the autopsy, and with autopsy practices in the 
early to mid-1990’s, sterile scissors were likely used to clip the decedent’s 
fingernails.165

• Merry Alice Wilkin nee Gomez -  Mr. Raby’s girlfriend at the time of the 
arrest attested to facts that cast doubt on the confession, including a phone 
call Mr. Raby made to her on the night of the murder and her detention with 
her newborn son for several hours on the day during Mr. Raby’s 
interrogation. She was threatened with arrest after describing Mr. Raby’s 
phone call; Mr. Raby was allowed to see her after signing a custodial 
statement.166

• Felix Cantu -  Mr. Cantu, Mr. Raby’s trial counsel, attested that at trial he 
was only in possession of a report from the State that indicated that the

See Ex. 3, January Hearing Transcript 18:20-19:13, 23:18-25:9, 26:14-27:1.
163 Id. 18:8-18:19; 24:11-27:2.
164 In addition, Mr. Raby’s Brief in Support of Favorable Findings of Fact under Article 64.04 as to DNA 
Test Results and other filings attached and referenced other materials relevant to the strength of the 
State’s case, including affidavits from Dr. Bruce Frumkin, James Jordan, Donna Lynn Perras, and the 
Petitioner, bearing on the falsity of the confession. Mr. Raby has also included forensic materials, such as 
the autopsy report, HPD Crime Lab worksheets, offense report excerpts, and excerpts from Bromwich 
investigative reports concerning the HPD Crime Lab. These are largely included with the exhibits to this 
brief as well.
165 Ex. 8, Radelat Aff. f 4.
166 Ex. 29, Wilkin Aff. ffij 26-31.
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typing results were inconclusive. Mr. Cantu had no other material from 
the State relating to the blood tying analysis.167 168 The HPD Crime Lab 
worksheet indicating the presence of A activity was not within the files Mr. 
Cantu forwarded to Mr. Raby’s current counsel in 2001.169 If Mr. Cantu had 
been aware of the presence of a foreign blood group substance, Mr. Cantu 
would have pursued the matter during Mr. Chu’s cross-examination and 
during closing arguments.170

Mr. Raby also submitted offers of proof describing the expected testimony 

of Mr. Chu and Mr. Benge, all of whom he had subpoenaed but was not permitted 

to call:

• Joseph Chu: in this case, and in the regular practice of the HPD Crime Lab, 
analysts excluded lab worksheets from the offense report supplements that 
were shared with defense counsel. Further, in testifying that his 1992 
serology work was “inconclusive,” Chu was either incompetent or lying.171

• Eric Benge: his past testimony that Mr. Raby supposedly had habitually 
used the side window that showed evidence of forced entry was erroneous; 
Mr. Raby and others used a different window in those years.172

The district court ultimately found the Wilkin, Radelat, and Cantu affidavits 

and the Benge and Chu offers of proof “unpersuasive and not dispositive to the 

Court’s findings under Art. 64.04” as “these individuals were not involved in the

167 Ex. 30, Cantu Aff. HI 3-7.
168 Id. If 3.
169 Id. U 7.
170 Id. at U 8.
171 See Ex. 94, Letter to Judge Joan Campbell regarding Joseph Chu, at 1-2.
172 See Ex. 94, Letter to Judge Joan Campbell regarding Joseph Chu, at 2. The State in turn 
offered new 2009 affidavits by Mr. Chu and Mr. Benge containing no substance but denying that 
the offer of proof would reflect their testimony. See Ex. 32, Aff. Eric Benge (“Benge Aff.”); Ex. 
31, Aff. Joseph Chu (“Chu Aff.”).
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post-conviction DNA testing process.”173 It further found that the Benge and Chu 

offers of proof did not agree with their own self-serving affidavits offered by the 

State, despite their global nature and the absence of cross-examination.174

The district court also excluded a portion of Dr. Elizabeth Johnson’s 

affidavit175 176, relating to the serology evidence analyzed by Mr. Chu, even though 

the court allowed live testimony from Ms. Patricia Hamby on the subject and 

issued findings regarding the foreign blood type detected but suppressed by Mr.

176Chu. The court commented only that this portion of the affidavit, like the 

Wilkin, Radelat, and Cantu affidavits, was “unpersuasive and not dispositive to the 

Court’s findings under Art. 64.04.”177 The court did not elaborate on what it found 

to be unpersuasive.

3. Bloodtyping expert evidence: Evidentiary hearing under 
Section 64.04

The District Court heard testimony on August 27, 2009 from the State’s 

serologist expert, Patricia Hamby, who testified at the evidentiary hearing that Mr. 

Chu’s reporting of the blood-typing results as inconclusive was contrary to and

173 Ex. 62, State o f  Texas v. Charles D. Raby, Cause No. 9407130, at *10 |  30 (248th Dist. Ct., 
Harris County, Tex., Jan. 28, 2013) (henceforth “District Court’s Amended Findings of Facts”) 
at f 30.
174 Id. at 1f 31.
175 Ex. 7, Johnson Aff. 2008 at ffl 21-23.
176 C ontrast Ex. 62, District Court’s Amended Findings of Facts at 10 H 32 w ith id. at 1ffl 17-23).
177 Id. at 11,132.
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not supported by the recorded laboratory tests results. Specifically, rather 

than independently reporting the results from the left hand and the results from the 

right hand, Mr. Chu inexplicably combined the results from the different samples 

and erroneously reported both in a homicide report supplement and on the witness 

stand that the results were inconclusive. Based on Mr. Chu’s work notes, he 

did obtain clear results, from each hand.178 179 180 181 Specifically, there was a strong and 

clear B activity on both hands and strong and clear A activity on the right hand.182 

Further, any competent serologist would have understood that the results reached 

by the AE testing performed by Mr. Chu were not inconclusive.183 184

Mr. Chu’s improper conduct in this case was consistent with the Bromwich 

investigators’ findings with regard to the HPD Crime Lab’s serology work during 

this time period, which was a major focus of the Bromwich investigation of the 

HPD Crime Lab. Investigators focused on several of Mr. Chu’s cases. Patricia

178 Ex. 79, May 26, 2009, Report of Patricia Hamby (“Hamby Report”) at 2; Ex. 2, August 
Hearing Transcript at 60:1-61:5.
179 Ex. 2, August Hearing Transcript at 26:9-13, 77:16-23.
180 Ex. 79, Hamby Report at 4.
181 Ex. 2, August Hearing Transcript at 39:2-5, 44:1-6, 59:22-25; 82:7-20.
182 Id. at 60:24-61:2.
183 Id. at 61:23-62:1.
184 Id. at 13:2-3, 40:16-22. In response to numerous questions regarding the reliability of 
forensic testing performed by the HPD Crime Lab, the City of Houston and HPD commissioned 
an investigation into the crime lab’s operations and management. Michael Bromwich, the 
independent investigator, released a series of reports detailing serious concerns in connection 
with the crime lab’s forensic testing as well as its reporting of tests results. See, e.g., Ex. 109, 
Roma Khanna and Steve McVicker, “T roub ling” Cases Surface in R eport on H PD  Crime Lab, 
Houston Chronicle, June 17, 2007, available at
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Hamby testified that during the investigation of the HPD Crime Lab, it was 

discovered that HPD Crime Lab employees had a history of failing to report the 

detection of a blood group substance foreign to both the suspect and the decedent -  

where, in other words, the results did not support the case against a specific
IOC

suspect. The investigation also revealed that HPD Crime Lab employees had a 

history of deeming test results as “inconclusive,” even when the results were not 

inconclusive. Hamby, who participated in the Bromwich investigation in her 

capacity as a forensic serologist, testified that this case could very well fall under
187 O  ""'"7that category of cases. o

Ms. Hamby also noted a number of other problems with Mr. Chu’s work that 

have consequence for this proceeding. Ms. Hamby testified that Mr. Chu should 

have requested a reference sample of Mrs. Franklin’s blood for comparison.185 186 187 188 

Also, Mr. Chu analyzed the jacket allegedly worn by Charles Raby on the night of 

the murder. Testing revealed no traces of blood, but this absence of blood was, 

again, not included in the HPD Crime Lab’s supplements to the offense

http://www.chron.com/disp/story.mpl/special/crimelab/4896367.html (“Khanna Chronicle  
Article”) [last viewed on June 15, 2016].
185 Ex. 2 at 74:6-16; 78:24-79:3.
186 Id. at 78:11-19.
187 Id. at 39:21̂ 10:3; 79:4-5.
188 Id. at 82:7-20.
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report, even though the accepted practice at the time was to report both positive

and negative findings for all items analyzed.189

The district court accepted the testimony that (1) Mr. Chu should have

reported the existence of B antigen activity in the blood sample and noted it could

not have come from Mr. Raby or the decedent; (2) Mr. Chu’s testimony that the

blood typing was “inconclusive” was untrue; and (3) the offense report should

have stated that there was “no blood detected on Mr. Raby’s jacket or t-shirt.190

The trial court’s findings in paragraphs 20-22 stated in pertinent part:

The Court finds credible and persuasive the opinion/finding of 
Patricia Hamby that ... reporting of the blood typing of the fingernail 
samples as “inconclusive” was contrary to and not supported by the 
recorded laboratory test results for the left and right fingernail 
samples.

The Court finds credible and persuasive the opinion/fmding of 
Patricia Hamby that a statement similar to the following should have 
been included in the police offense report:

The A and B activity detected in the right fingernail 
sample and the B activity detected in the left fingernail

189 Id. at 15:20-16:5, 17:17-21, 19:3-12; Ex. 96, Letter from the International Forensic Science 
Lab. & Training Centre, Accepted Forensic Serology Procedureŝ ! 1 (henceforth “Serology 
Procedures”). In addition, the accepted practice at the time was to conduct presumptive tests 
before conducting confirmatory tests because it requires very little material and avoids the 
wasteful use of evidence. Ex. 2, August Hearing Transcript at 22:20-23:4; Serology Procedures, 
f 2). The initial use of presumptive testing is preferred because consuming evidence by initially 
performing confirmatory tests can have very important consequences if there is only a small 
amount of evidence available. Ex. 2, August Hearing Transcript at 49:17-21. Despite this 
accepted practice, Mr. Chu performed confirmatory tests on the vaginal, oral, and rectal swabs, 
without any prior presumptive testing. Ex. 96, Serology Procedures, U 2.
190 Ex. 62, District Court’s Amended Findings of Facts 6-7 20-22. See also Raby v. State, No. AP-
76,970, 2015 WL 1874540, at *2 (Tex. Crim. App. Apr. 22, 2015) (not designated for publication).
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sample cannot have come from Raby, who being Blood 
Type O has only H(O) activity.

The Court finds credible and persuasive the additional opinion/fmding 
of Patricia Hamby that, contrary to accepted practices within the 
forensic community there was no statement in the police offense 
report that blood was not detected on the defendant’s jacket or 
observed on the defendant’s t-shirt.

With regard to the probative value of Mr. Chu’s findings, both Ms. Hamby, 

and Mr. Raby’s serology expert, Gary C. Harmor, who submitted an affidavit after 

the hearing, described Mr. Chu’s preliminary tests to detect the presence of human 

blood.191 An initial (disfavored)192 method of detecting antibodies failed, wasting 

precious fingernail scraping material that made DNA testing more difficult later.193

Only then did Mr. Chu perform the Absorption-Elution (“AE”) method, 

which establishes a blood type by determining the presence of certain antigens.194 

The AE testing performed by Mr. Chu on the fingernails scrapings from Mrs. 

Franklin’s right hand revealed three kinds of antigen activity: A activity, B activity 

and H activity.195 The AE testing on the fingernail scrapings from Mrs. Franklin’s 

left hand revealed B activity and H activity.196

191 Ex. 2, August Hearing Transcript at 27:12-18; 45:13-46:13; 48:1-25.
192 The AE method is the preferred method of blood-typing because antigens are much more 
stable than antibodies and can be detected for many years. Id. at 53:19-54:4. Due to the 
comparative instability of antibodies, analysts often do not rely on negative Lattes Test results. 
Id. at 54:12-22. Therefore, the AE method is more reliable than the Lattes method. Id. at 54:1— 
4.
193 Id. at 13-24.
194 Mat 52:14-53:18.
195 Id. at 29:11-17; 54:23-55:2. On the lab worksheets, Mr. Chu used the designation “O” as
opposed to “H.” H is the more acceptable terminology when identifying antigen activity, while
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Notably, the A activity from Mrs. Franklin’s right hand was reported as 

“A+2” on Mr. Chu’s worksheet.197 The “+2” refers to the strength of the reaction 

that was observed during the AE testing.198 Therefore, there was more A activity 

on Mrs. Franklin’s right hand than there was H activity, which was reported only 

as “+1.”199 The H antigen is a precursor molecule from which both A and B 

antigens are built.200 * * * The structure of the H antigen is changed by the addition of 

certain molecules, the addition of which changes the H structure to either A or 

B. Therefore, it is probable that everyone has some level of H activity.

Because Mr. Raby has Type O blood, he has H activity but does not have

• 203 •any A antigens. Therefore, Mr. Raby cannot be the source of the A activity 

detected in the fingernail scrapings from Mrs. Franklin’s right hand.204 Mrs. 

Franklin had Type B-negative blood, and therefore did not have any A antigens.205

O is more commonly used to identify blood type. Therefore, in the opinion of Patricia Hamby,
Mr. Chu should have used “H” to designate the antigen activity that he observed as opposed to
“O.” Id. at 29:18-30:21. Mr. Chu was a DNA analyst, however, and not a serologist; it is 
unknown whether he was acting out of a desire to deceive or simple ignorance.
196

197

198

199

200 
201

Id. at 30:23-31:4; 55:10-13.
Ex. 75, Chu Lab Worksheets.
Ex. 2, August Hearing Transcript at 55:3-6.
Id. at 55:7-9, 63:17-19.
Id. at 65:1-4.
Ex. 9, Harmor Aff. f 13; Ex. 2, August Hearing Transcript at 65:11-16.

202 Ex. 9, Harmor Aff.'113; Ex. 2, August Hearing Transcript at 67:21-25, 71:11-15.
203 Ex. 2, August Hearing Transcript at63:l 1-16, 70:14-18; Ex. 9, Harmor Aff.3:797, f 19.
204 Ex. 9, Harmor Aff. H 19; Ex. 2, August Hearing Transcript at 70:14-18; Id. at 63:11-15.
205 Ex. 2, August Hearing Transcript at 57:16-18, 63:14-16.
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Therefore, Mrs. Franklin cannot be the source of the A activity detected in the 

fingernail scrapings from her right hand.206

The experts therefore agreed that the A activity detected by Mr. Chu 

was foreign to both Mr. Raby and Mrs. Franklin. The A activity in the 

fingernail scrapings is attributable to another unidentified source.207 Further, 

the result was “probative.”208 In fact, such a discovery is also a potentially 

exculpatory result.209 As such, the discovery of a foreign blood type should have 

been reported so that detectives could properly investigate and/or eliminate 

possible suspects.210

The experts further agreed that the blood types of contributor(s) to the blood 

detected by Mr. Chu were most likely Type B for the left hand sample and Type 

AB for the right hand.211

The experts diverged only with regard to the likelihood that a person with 

Type O blood such as Mr. Raby (and 44% of Caucasians)212 could have 

contributed to the sample in addition to contributor(s) with A and B activity. Mr.

206 Ex. 9, Harmor Aff.̂ l 20; Ex. 2, August Hearing Transcript at 63:5-15; Ex. 96, Serology 
Procedures 5.
207 Ex. 2, August Hearing Transcript at 63:14-16, 70:19-24; Ex. 9, Harmor Aff. f|19-20.
208 Ex. 2, August Hearing Transcript at75:7-10.
209 Id. at 75:11-12.
210 Id. at 75:13-25.
211 Id. at 31:11-22; Ex. 9, Harmor Aff.f 15.
212 Ex. 2, August Hearing Transcript at 56:2-15 (“Q: And if I were to tell you that perhaps 44 
percent of Caucasians have group O, would that sound right to you? A: and it would vary if you 
were looking at another population within that 40, 45 range, yes.” 56:11-15).
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Harmor opined that such an O type contributor was unlikely, due to the relatively 

weaker presence of H activity than A or B activity detected in the fingernail 

scrapings from Mrs. Franklin’s right hand.213

Ms. Hamby, in contrast, testified that although H activity appeared to be 

relatively weak, the actual strength of H activity may not have been accurately 

reflected in the lab worksheets due to the uncertainty of how the lab titered its 

antiserum. But contrary to her testimony, Absorption-Elution testing does not 

require the antiserum to be titered at all. Rather, Mr. Harmor testified, because of 

the variety of strength of bloodstain encountered in casework, forensic laboratories 

should use antiserum at full strength when conducting Absorption-Elution testing 

to obtain maximum sensitivity.214 Further, as Ms. Hamby acknowledged, 

individuals with Type B blood generally have enough H activity to account for the 

H activity detected.215

4. DNA expert evidence: Evidentiary hearing under Section 
64.04

Following the exclusion of Mr. Raby as the source of the DNA on 

September 28, 2006, and the exclusion of Mrs. Franklin’s grandsons on April 3, 

2007, the district court held evidentiary hearings regarding the results of the DNA 

testing in January and August of 2009.

213 Ex. 9, Harmor Aff.K 16. The other possibility is that only individual(s) with type AB blood 
contributed to the blood under the fingernails of the right hand. Id.
214 I d . \  18.
215 I d . \  14; Ex. 2, August Hearing Transcript at 67:9-21.

72



On January 16, 2009, the district court heard testimony from the State’s 

DNA expert, Dr. Laura Gahn, and Mr. Raby’s DNA expert, Dr. Elizabeth Johnson. 

Like the serologists, the experts largely agreed with regard to their factual 

observations about the DNA test results. Specifically', they agreed that:

• In conducting the DNA testing, SERI ran proper controls and utilized 
appropriate safeguards to prevent any errors or cross-contamination. 
Further, there is no evidence to suggest that the DNA results obtained by 
SERI were contaminated or erroneous. SERI’s results and conclusions 
were reasonable and supported by the data.216 217

• As SERI concluded, Mr. Raby is excluded, to a scientific certainty, as the 
source of the DNA found under Mrs. Franklin’s fingernails.218 * 220 221

• Likewise, Mrs. Franklin’s grandsons—Mr. Benge and Mr. Rose—are 
excluded as possible donors of the DNA found under Mrs. Franklin’s

9  I Q

fingernails.

• Further, the State’s serology expert, Ms. Hamby, testified that this DNA 
came from human blood, specifically finding that the serological testing in 
this case indicates that the DNA detected under Mrs. Franklin’s fingernails 
is attributable to human blood rather than other sources of DNA such as 
saliva, sweat, or nasal secretions.

• Dr. Johnson testified that the Y-chromosome DNA test results reached in 
this case are probative evidence of the identity of Mrs. Franklin’s attacker, 
made much more probative after the grandsons’ exclusion, and Dr. Gahn did991not dispute that finding.

• Both DNA experts found it no more than “possible” that, while SERI 
collected the DNA by swabbing the underside of the fingernail clippings, the

216 Ex. 3, January Hearing Transcript at 71:16-23, 108:1-13, 110:13-14, 114:13-18.
217 Mat 124:10-18.
218 Id. at 125:15-20.

Ex. 62, District Court’s Amended Findings of Facts at 4 f  15; Ex. 3, January Hearing 
Transcript at 125:21-126:1.
220 August Hearing Transcript at Ex. 2, 47:23—48:19.
221 January Hearing Transcript at Ex. 3, 50:2-51:1.
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DNA detected by SERI could have derived from (1) skin cells that (2) had 
originally been deposited on the top of Mrs. Franklin’s nails rather than 
underneath them (although this “possibility” is inconsistent with Ms. 
Hamby’s conclusion that the DNA originated from blood).

Dr. Johnson further testified that the exclusion of the grandsons as sources of 

the DNA found under Mrs. Franklin’s fingernails is of particular importance 

because the grandsons, who lived in her home, were the only individuals who had 

regular contact with Mrs. Franklin—a frail, malnourished woman in her seventies 

who rarely left her home or entertained visitors. Excluding the grandsons as 

contributors eliminated the two most likely individuals whose DNA could have 

been innocently transferred to Mrs. Franklin’s nails in the course of a typical day in 

her life. In the opinion of Dr. Johnson, these test results rendered the detection 

of foreign male DNA under Mrs. Franklin’s nails much more probative because 

the DNA did not come from someone who merely had close daily contact with 

her. Dr. Johnson testified:

Both of [the grandsons] were excluded as being the donor to the DNA 
detected on the fingernail clippings.

Q. ... what was the significance of the result with regard to the 
grandsons? 222 223 224 225 226

222 Id. 79:5-80:22; 112:11-113:6. See also Ex. 62, District Court’s Amended Findings of Facts at 
3-4 til 13-15.
223 Ex. 3, January Hearing Transcript at 71:16-23, 108:1-13, 110:13-14, 114:13-18.
224 Id. at 49:21-51:1; see also Ex. 1, Tr. at 27:79-80, 27:116-117 (Benge Trial Testimony).
225 Ex. 62, District Court’s Amended Findings of Facts at 4 K 15.
226 Ex. 7, Johnson Aff. 2008 at till 18-20; Ex. 3, January Hearing Transcript at 50:6-24.
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A. My understanding is that the two grandsons were the only 
males that lived with her or had close contact with her. So it’s 
conceivable that a person gets cells and, thus DNA from their 
household contacts on their hands every day. So by eliminating these 
two males being her only household contacts, we know that’s not the 
source of the DNA under those two fingernails.

Q. Would that be significant or not significant in that case, this 
finding?

A. ... it is very probative because now we’ve answered a question:
Could this have been something under her nails from everyday life, an 
innocent contact with the males who closely lived with her? The 
answer to that is no, it’s not from them. ...and it’s not consistent 
with Mr. Raby. And so it may have originated from the perpetrator 
who murdered Ms. Franklin.227

Dr. Gahn did not controvert that testimony.

Dr. Johnson further testified regarding what forensic scientific literature has 

revealed about the likelihood that DNA detected on fingernails originated from 

“casual contact” rather than intimate or violent contact. She testified that in A.R. 

Henderson et al., Prevalence o f Foreign DNA Under Fingernails, 1 FORENSIC SCI. 

Int’l: Genetics 62, 62-68 (2007), researchers exploring the background level of 

foreign DNA under fingernails found that the prevalence of foreign DNA under a 

person’s fingernails in an office-type setting is fairly low, at 17%, and that such 

foreign DNA is usually attributable to a partner or significant other.228

In addition, Dr. Johnson testified regarding forensic research exploring the 

probative nature of fingernail DNA evidence in existent criminal cases as follows:

227 Ex. 3, January Hearing Transcript at 49:7-51:1.
228 Id. at 53:13-54:2; Excerpt from Ex. 80, Henderson, supra.
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• in Kitty Lai et al., An Evaluation o f the Routine DNA Analysis o f Fingernail 
Debris in Forensic Casework, INST. OF ENVT’L SCI. & RESEARCH, 
researchers found a low incidence -  14 or 15% -o f the discovery of foreign 
DNA from nail clippings and scrapings in criminal investigations;229

• in A. Femandez-Rodriguez et al., Genetic Analysis o f Fingernail Debris: 
Application to Forensic Casework, 1239 Int’l Cong. Series 921, 921-24 
(2003), researchers found that 8 out of 106 samples from criminal cases 
indicated foreign DNA. Half of these 8 were compared to known suspect 
profiles, and all of these matched the suspect, suggesting that the analysis of 
fingernail clippings for criminal investigations is a worthwhile endeavor;230

• in A. Piccinini et al., A Five Year Study on DNA Recovered from Fingernail 
Clippings in Homicide Cases in Milan, 1239 Int’l Cong. SERIES 929, 929- 
32 (2003), researchers found foreign DNA results roughly in keeping with 
the Femandez-Rodriguez study and others;231 232

• S.A. Harbinson et al., The Prevalence o f DNA Under Fingernails Following 
Submersion in Water, 1239 Int’l Cong. SERIES 809, 809-13 (2003), 
researchers found that when foreign DNA is found under fingernails in a 
case involving a violent attack, it may be probative evidence of the identity 
of the attacker, even when the body was subsequently subjected to 
conditions as extreme as immersion in water.

Dr. Johnson noted that, given the presence of blood under the nails of both 

of Mrs. Franklin’s hands, had Mr. Chu not wasted valuable biological material on 

confirmatory rather than presumptive blood-typing, SERI may have been able to

229 Excerpt from Ex. 81, Lai, supra; January Hearing Transcript at 54:5-55:13); see also Ex. 110, 
M. Caputo, E. Canónaco, D. Corach, System atic analysis o f  decadactylar subungueal genetic  
traces in m urder cases, Forensic Science International: Genetics Supplement Series 5 (2015) 
e414-e415 (in a 2015 study examining DNA from the fingernails of victims of violent deaths, 
only 15 of 46 revealed DNA foreign to the victim).
230 Ex. 3, January Hearing Transcript at 55:14-57:18; Ex. 82, Femandez-Rodriguez, supra.
231 Ex. 3, January Hearing Transcript at 57:19-59:1; Ex. 83, Piccinini, supra.
232 Ex. 3, January Hearing Transcript at 59:2-60:4; Ex. 84, Harbinson, supra.
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detect male DNA from nails on Mrs. Franklin’s right hand matching the DNA 

detected on the left hand.233

Dr. Johnson further determined that the foreign DNA detected on the 

fingernails did not appear to be the results of laboratory contamination of the 

samples during the DNA testing.234 235

Finally, Dr. Johnson found that the DNA profile obtained from Mrs. 

Franklin’s fingernails may be from one person rather than two or more; the results 

indicating a possible second lower-level donor may actually be attributable to 

“testing artifacts.” Artifacts often occur during the DNA replication process, 

resulting in “stutters” that may appear in the test results to indicate an additional 

lower-level DNA source. (JR 63:13-15, 70:3-23). Artifacts do not appear as a 

result of an error in the DNA testing; rather, they are inherent to the DNA testing 

process itself.236

233 Ex. 7, Johnson Aff. 2008 ]f 23. See also Ex. 2, August Hearing Transcript at 53:19-54:21 (Ms. 
Hamby discussing some disadvantages and advantages of AE testing and Lattes testing) and at 
49:9-50:8 and 22:20-23:9 (discussing presumptive vs. confirmatory testing).
234 Ex. 7, Johnson Aff. 2008 at Tf 19. Ex. 41, Raby DNA Test Results. As a matter of laboratory 
procedure to detect cross-contamination, SERI eliminated its employees and prior cases as 
possible sources of the DNA by running test results through its database. Ex. 9, Harmor Aff. at f 
21. The DNA obtained from Mrs. Franklin’s fingernails did not match any DNA profile in 
SERI’s database. Id.
235 Ex. 3, January Hearing Transcript at 63:6-15.
236 Mat 70:24-71:3.
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Dr. Gahn testified in contrast that the additional alleles found were likely not 

due to artifacts, though she agreed that at least one of the stutters occurred on a 

locus that tends to yield two alleles for just one donor.

In the six years since Dr. Johnson testified regarding the DNA test results in 

2009, advancements in forensic science concerning the value of fingernail 

scrapings evidence have confirmed and expanded this early research. These 

articles, like the previous ones, mention nothing about housekeeping or the 

messiness of a crime scene. Instead, they focus on factors such as (1) the existence 

of a struggle (Matte ); (2) the presence of scratches (Matte ); (3) cleanliness and 

length of nails (Cerri237 * 239 240 and Dowlman241); (4) number of hours spent daily with a 

partner (Malsom242); (5) intimate contact versus handshaking (Dowlman243); and 

(6) handwashing (Nurit244 and Cook245). And further, as Defendant’s Exhibit #18,

237 Id. at 124:19-125:14.
Ex. 85, Matte, Melinda, et al., Prevalence and  persistence o f  fo re ig n  DNA beneath  

fingerna ils , Forensic Science International: Genetics 6 (2010) 236-243.
239 Id.
240 Ex. 86, Cerri, N., et al., Prevalence o f  M ixed  DNA Profiles in F ingernail Sw abs fro m  Autoptic  
Cases, Forensic Science International: Genetics Supplement Series 2 (2009) 163-64.
241 Ex. 92, Dowlman, Edward A. et al., The prevalence o f  m ixed  DNA pro files  on fingerna il 
sw abs, Science and Justice 50 (2010).
242 Ex. 87, Malsom, Simon, et al., The prevalence o f  m ixed  DNA pro files in fin g ern a il sam ples 
taken fro m  couples who co-habit using autosom al and  Y-STRs, Forensic Science International 
Genetics 3 (2009) 57-62.
243 Ex. 92, Dowlman, supra at note 88.
244 Ex. 88, Nurit, Bublil, et al., Evaluating the preva lence o f  DNA m ixtures fo u n d  in fingerna il 
sam ples fro m  victim s and  suspects in hom icide cases, Forensic Science International: Genetics 5 
(2011) 532-37.
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supra, shows, the “disarray” in the living room of Mrs. Franklin’s home where she 

was found, was moderate at most.245 246

Significantly, there is no dispute that the DNA discovered under Mrs. 

Franklin’s fingernails came from human blood. Ms. Hamby testified that the 

serological testing in this case indicates that the DNA detected under Mrs. 

Franklin’s fingernails is attributable to human blood rather than other sources of 

DNA such as saliva, sweat, or nasal secretions.247 248 249 Therefore, not only did someone 

other than Mr. Raby deposit DNA underneath Mrs. Franklin’s fingernails, 

someone other than Mr. Raby was in a position to bleed on Mrs. Franklin at 

the time of her death. This individual is likely also the source of the foreign 

blood group substance A that was detected (but suppressed) by Mr. Chu years

______ 2 4 9ago.

5. The District Court’s 64.04 findings, subsequent appeal, and 
recent developments

Nothing happened further for over three years. On December 19, 2012, on 

the eve of retirement, the district court issued an order that found the DNA tests 

probative under article 64.04 of the Texas Code of Criminal Procedure in its initial

245 Ex. 89, Cook, Olivia; Dixon, Lindsey; The prevalence o f  m ixed  DNA pro files  in fingerna il 
sam ples taken fro m  individuals in the general population, Forensic Science International: 
Genetics 1 (2007) 62-68.
2 4 6 Ex. 74 (Defense Trial Exhibit #31).

Ex. 2, August Hearing Transcript at 47:23—48:19.2 4 7

248 See id
249 Ex. 75, Chu Lab Worksheets.
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paragraph but took the opposite position in its conclusion.250 On January 19, 2013, 

after the district court lost plenary jurisdiction over this matter, it issued a new 

order, in which the first paragraph moves the word “not,” from “would not have 

been prosecuted or convicted” to “results are not favorable to Petitioner.”251 *

The Corrected Order adopted the State’s findings in toto, with the exception 

of about four out of thirty-nine paragraphs. Those findings included paragraph 37, 

immediately preceding the Court’s decision, applying an inappropriate actual 

innocence standard to determine that testing was not favorable to Mr. Raby.232 The 

last paragraph indicates that the two most important factors to the court were 

ultimately (1) the existence of a confession; and (2) “disarray” in Mrs. Franklin’s 

house.253

The court made clear that the confession alone was an insurmountable 

obstacle to acquittal (or non-prosecution) in this, and apparently, any case: “I make 

my findings based on seeing juries’ strong reliance on confessions ...”254 The

250 Com pare Ex. 62, State o f  Texas v. Charles D. Raby, Cause No. 9407130, at *1 (248th Dist. 
Ct., Harris County, Tex., Dec. 19, 2012) with id. at *13. Mr. Raby filed a motion to reconsider 
on January 17, 2013, while the State filed a motion to clarify the order. Mr. Raby filed his notice 
of appeal on January 18, 2013 pursuant to Tex. Crim. Proc. Code Ann . art. 64.05 (Vernon 
2003).
251 Ex. 62, District Court’s Amended Findings of Facts at 1. The corrected document shows a 
signature date of January 11, 2013, but the file stamp gives a date of January 28, 2012 (not 
2013). Id. 1 and 13. In any case, Mr. Raby’s counsel received a copy of the document on January 
29,2013.
251 Id. at 13.
253 Id.
254 Id.
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court then noted facts supposedly corroborating the custodial statement in this 

case, such as witnesses who saw Mr. Raby in Mrs. Franklin’s neighborhood (where 

he also lived), ignoring the Court of Criminal Appeals’ more critical observations 

about the discrepancies between the custodial statement and other testimony and
'y  c  r

physical evidence in the case.

The court was also swayed by “photos of a home where it would not be 

unlikely for any dweller to pick up DNA from a source other than Applicant.”255 256 * 

The court gave no further explanation for the relevance of disarray in Mrs. 

Franklin’s home, but apparently the court believed that it somehow increased the 

possibility that the genetic material detected could have come from innocent 

“casual contact.” The court cited no evidence for that conclusion, and it is 

completely ungrounded in the evidence presented in the case or indeed in science. 

Dr. Gahn, the State’s DNA expert, did not even note the home’s disarray. The 

State asked Dr. Johnson to agree that the house was in disarray; there was no 

discussion that this state of affairs increased the chance of an “innocent” 

explanation for presence of the foreign DNA.

With regard to the blood-typing evidence, the district court accepted the 

testimony -  offered by the State but favorable to Mr. Raby -  that (1) Mr. Chu

255 Id.
256 Id.
251 Id. at 8, 1̂24(5th bullet); Id. at 11,  ̂34 (6th bullet); Id. at 14,  ̂39.
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should have reported the existence of B antigen activity in the blood sample and 

noted it could not have come from Mr. Raby or Mrs. Franklin; (2) Mr. Chu’s 

testimony that the blood typing was “inconclusive” was untrue; and (3) the offense 

report should have stated that there was no blood detected on Mr. Raby’s jacket or 

t-shirt.258

Yet the Court refused to find that these lies or the true evidence impacted the 

ruling under Article 64.04:

The Court finds that the defendant cannot be excluded as a contributor to the 
blood detected on the complainant’s fingernails. Accordingly, such 
evidence does not warrant a finding of favorability pursuant to Article 64.04. 
Moreover, such evidence, in addition to the inculpatory evidence does not 
unquestionably establish the defendants’ innocence.259

Mr. Raby appealed the district court’s finding, arguing, inter alia, that the

test results were favorable and that the district court improperly refused to consider

new evidence, including forensic evidence, apart from the DNA test results.260

On April 22, 2015, the Court of Criminal Appeals affirmed the district

court’s finding, deciding, inter alia, that the district court properly considered no

new evidence other than the DNA test results. In so doing, the court stated,

Appellant wanted to present testimony at the Chapter 64 
hearing that was not directly related to the results of the DNA testing.
He says that, if blood DNA evidence had been available at the time of 
trial, then the whole case would have been different; it would have

258 Id. at 5-7, Ilf 20-22.
259 Id. at 13, f  37.
260 Ex. 64, Appellant’s Brief on Appeal from District Court’s Amended Findings of Facts at page 
5.
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been investigated differently by the Houston Police Department, 
handled differently by prosecutors, and defended differently by his 
counsel. He wished to call witnesses at the Chapter 64 hearing, 
including his trial counsel, the victim’s grandson, the HPD crime lab 
technician who testified at the trial, and a pathologist to provide 
context for the evaluation of the DNA results and to present evidence 
that likely would have been introduced at trial if the DNA evidence 
had been available. However, such testimony is outside the scope of a 
Chapter 64 hearing. As we stated in Rivera v. State, 89 S.W.3d 55, 59 
(Tex. Crim. App. 2002), under Article 64.04, “the Legislature 
provided for a hearing, to give the parties a forum to submit 
evidentiary matters relating to the test results.” A hearing under 
Article 64.04 is solely for the purpose of examining the results of 
DNA testing to determine whether the results are favorable to the 
appellant and show that it is reasonably probable that he would not 
have been prosecuted or convicted had the results been available 
before or during the trial. While the court may consider all of the 
evidence from the trial in light of the new DNA test results in making 
a favorability determination, a Chapter 64 hearing is not a retrial of 
the case. In Ex Parte Gutierrez, 337 S.W.3d 883 (Tex. Crim. App.
2011), we explained that “Chapter 64 is simply a procedural vehicle 
for obtaining certain evidence ‘which might then be used in a state or 
federal habeas proceeding.’” Id. at 890 (citing Thacker v. State, 111 
S.W.3d 926 (Tex. Crim. App. 2005)). Exculpatory DNA results are 
the “certain evidence” to which we were referring. The evidence 
presented at a Chapter 64 hearing should be limited to the explanation 
of the results of the new DNA testing.

We agree with the State that testimony that was not directly 
related to the results of DNA testing was outside the scope of the 
Chapter 64 hearing and would be more properly raised in Article

l f \  1 A 111.071 habeas proceedings.

While the Court of Criminal Appeals upheld the district court’s finding that

the DNA results were not probative under Article 64.04, it did so without the

benefit of the wealth of evidence that has been unearthed since Mr. Raby’s trial. 261

261 Raby v. State, No. AP-76,970, 2015 WL 1874540, at *2 (Tex. Crim. App. Apr. 22, 2015) (not 
designated for publication).
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Conversely, neither the serology results, nor the DNA test results, nor any evidence 

outside of the trial record, has ever been examined in an Article 11.071 proceeding 

in this case.

Additionally, a recent development suggests that the State’s DNA expert’s 

interpretation of the DNA test results may have critically understated their 

probative value. On September 25, 2015, Mr. Raby received a letter from 

Assistant District Attorney Lynn Hardaway, notifying Mr. Raby that Texas the 

Department of Public Safety has adopted a new policy for how to perform certain 

calculations necessary for DNA analysis, how to interpret what may be DNA 

mixtures, and how to decipher the number of contributors to that potential 

mixture. This new policy could change the outcome of certain DNA test results; 

further, it interprets DNA test results more conservatively than past DPS reports. 

That is, it tends to find fewer contributors to mixtures. That was the very point 

of disagreement between Drs. Gahn and Johnson, as described above. Dr. Johnson 262 263

262 Ex. 97, September 25, 2015 letter from L. Hardaway to S. Frazier. See also Ex. 98, August
21, 2015 DPS letter explaining the change and its consequences, available at
http://www.fsc.texas.gov/sites/default/files/Unintended%20Effects%20of)/o20FBI%20Database 
%20Corrections%20on%20Assessment%20of%20DNA%20Mixture%20Interpretation%20in%2 
0Texas%20NOTICE.pdf.
263 See, e,g., Ex. 90, Hu, Na; et al., Current developments in forensic interpretation of mixed 
DNA samples, (Review) Biomed Rep. 2014 May; 2(3): 309-316. (“These samples are 
characterized by a high probability of drop-out or drop-in combined with elevated stutter, 
significantly increasing analysis complexity. At some loci, minor contributor alleles may be 
completely obscured due to amplification bias or over-amplification, creating the illusion of 
additional contributors.”) (emphasis added).
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interpreted certain “stutters” more conservatively to point to one to two 

contributors, while Dr. Gahn opined that there were at least two.

Upon learning of the issue, Mr. Raby has written DPS to gather more 

information about the new policy and about DPS DNA testing done in this case.264 

Getting to the bottom of this development in forensic DNA interpretation and 

policy is a proper subject for discovery in this case. On the one hand, more 

contributors could cast further doubt on the entirety of HPD’s investigation of this 

case, because nowhere in the trial testimony in this case, or in the homicide report, 

or in any other investigative notes, is there any suggestion that there may have 

been more than one assailant. On the other hand, the State and the district court 

relied on Dr. Gatin’s interpretation that there were multiple contributors to the 

DNA, in the absence of other evidence of more than one attacker, as support for 

the possibility that casual contact or “disarray” accounted for the DNA. That 

contradicts a growing body of scientific forensic scholarship, as described above.

IV.
Standard for Successive Habeas Petitions 

Article 11.071 of the Texas Code of Criminal Procedure establishes the

procedures for state habeas writs in capital cases. Specifically, Section 5 of Article 

11.071 provides the procedures for filing a subsequent application:

264 Ex. 99, January 19, 2016 letter from S. Frazier to B. Wills.
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(a) If a subsequent application for a writ of habeas corpus is filed after 
filing an initial application, a court may not consider the merits of or 
grant relief based on the subsequent application unless the application 
contains sufficient specific facts establishing that:

(1) the current claims and issues have not been and could not have 
been presented previously in a timely initial application or in a 
previously considered application filed under this article or 
Article 11.07 because the factual or legal basis for the claim 
was unavailable on the date the applicant filed the previous 
application; [or]

(2) by a preponderance of the evidence, but for a violation of the 
United States Constitution no rational juror could have found 
the applicant guilty beyond a reasonable doubt.

Tex. Code Crim. Proc. art. 11.071 § 5(a)(l)-(2). For purposes of Subsection 

(a)(1), the factual basis of a claim is unavailable at the time the previous 

application was filed “if the factual basis was not ascertainable through the 

exercise of reasonable diligence on or before that date.” Id . § 5(e).

V.
Mr . Raby is Entitled to a New Trial Under 

Article 11.073 Because Relevant Scientific Evidence is 
Currently Available That was not Ascertainable Through the 

Exercise of Reasonable Diligence, and if That Evidence 
Had Been Presented, Mr. Raby Would Not Have Been Convicted

The Supreme Court has directed that the “qualitative difference between 

death and other penalties calls for a greater degree of reliability when the death 

sentence is imposed.” Justice Alcala applied a fine gloss to this edict when she 

stated that “[t]his heightened need for reliability requires a mechanism that enables 265

265 Lockett v. Ohio, 98 S. Ct. 2954, 438 U.S. 586, 604 (1978).
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judicial enforcement of that sentence to evolve with the science that serves as the 

basis for imposition of that sentence.”266 In accord with her opinion, the 

Legislature enacted Article 11.073 of the Texas Code of Criminal Procedure, 

which codifies a mechanism that permits judicial enforcement to evolve with 

science without requiring a constitutional violation.267

Article 11.073 amends the Code of Criminal Procedure relating to 

procedures for applications for writs of habeas corpus based on relevant scientific 

evidence of false and discredited forensic testimony utilized in trial to convict an
o / :o  ____

individual. Specifically, article 11.073 applies to evidence that:

(1) was not available to be offered by a convicted person at the 
convicted person’s trial; or

(2) contradicts scientific evidence relied on by the state at trial.269 

Section (b)(1) permits the court to grant a convicted person relief on an application

for a writ of habeas corpus so long as it contains facts indicating that:

(A) relevant scientific evidence is currently available and was 
not available at the time of the convicted person’s trial 
because the evidence was not ascertainable through the 
exercise of reasonable diligence by the convicted person 
before the date of or during the convicted person’s trial; 
and

2 6 6 E x parte  H enderson, 384 S.W.3d 833, 852 (Tex. Crim. App. 2012) (per curiam) (Alcala, J., 
concurring) (upholding the trial court’s recommendation for a new trial on the grounds that the 
defendant’s conviction was premised on “now-discredited scientific theories, even though those 
scientific theories were once considered valid and true at the time they were applied”).
2 6 7

2 6 8  

2 6 9

See Tex. Code Crim Proc. art. 11.073. 
See id.
Id. § (a)(lM2).
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(B) the scientific evidence would be admissible under the 
Texas Rules of Evidence at a trial held on the date of the 
application; and

(2) the court makes the findings described by subdivisions (1)(A) 
and (B) and also finds that, had the scientific evidence been 
presented at trial, on the preponderance of the evidence the 
person would not have been convicted.

In making the determination whether relevant scientific evidence was not 

ascertainable through the exercise of reasonable diligence, the statute directs that 

the court shall consider whether the scientific knowledge or method on which the 

relevant scientific evidence is based has changed since the date of trial, or since the 

filing of the most recent application for a writ of habeas corpus, in the case of a

971successive application.

A. The DNA evidence was not available due to the state of the 
science.

Mr. Raby has long since established that the Y-STR DNA testing he first 

sought in 2002 and was granted permission to perform in 2005 was not available at 

the time of his trial in 1994. In fact, at that time, RFLP DNA testing was more 

common, and the first variations of STR DNA testing were still emerging. This 

testing had never been used by an indigent defendant in Harris County. Applying 

STR-testing to the Y chromosome was still to come. The technology to conduct 

Y-STR DNA testing did not exist until 2003, almost ten years after Mr. Raby’s

Id. § (b)(1)—(2). 
2,1 Id. § (d)(lH2).
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trial and about five years after his original application was filed.272 Because this 

evidence was not available to Mr. Raby before trial or at the time of trial, section 

(a)(1) is satisfied and Article 11.073 applies to the DNA test results.

The admissibility of the new DNA evidence is also not in question. 

Homicide detectives and prosecutors in Texas now regularly order STR-DNA 

testing to determine if foreign DNA is present under the fingernails of homicide 

victims. Where such DNA is found, the appellate courts regularly cite it as highly 

persuasive proof of a defendant’s guilt when affirming the resulting convictions.273

B. The A-type blood evidence was not available because the 
prosecution did not disclose it

Article 11.073 applies to evidence that was not available to be offered by the 

convicted person at trial and to evidence that contradicts scientific evidence relied

272 See Brandon L. Garrett, C laim ing Innocence, 92 M inn. L. Rev. 1629, 1658-59 (2008).
273 See, e.g., G arcia v. State, 201 S.W.3d 695, 699 and n.4 (Tex. Crim. App. 2006) (affirming 
conviction for murder of victim killed by blunt-force trauma and strangulation; noting presence 
of appellant’s DNA under victim’s fingernails, and rejecting claim that DNA evidence was 
deposited by incidental prior contact with victim); Brow n v. State, 163 S.W.3d 818, 825-26 
(Tex. App.—Dallas 2005, pet. refd) (affirming conviction, and citing evidence of appellant’s 
DNA under strangulation victim’s fingernails); E by v. State, 165 S.W.3d 723, 728 (Tex. App.— 
San Antonio 2005, pet. ref d) (same, in conviction for homicide committed by blunt force 
trauma); O rtiz v. State, 2003 WL 1090577 (Tex. App.-—Fort Worth 2003, pet. refd) (not 
designated for publication) (same, in conviction for homicide by strangulation); Curtis v. State, 
205 S.W.3d 656, 661 (Tex. App.-Fort Worth 2006, pet. refd) (holding that the trial court did not 
abuse its discretion by admitting Y-STR DNA evidence after determining that the Y-STR 
methodology “had been validated ‘internally and externally’ and subjected to peer review, that it 
was generally accepted in the scientific community and that the Y-STR evidence was reliable 
and relevant”).
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• 274 •upon by the state at trial. The blood-typing evidence presented in this application 

meets both requirements.

Mr. Chu’s finding that the blood retrieved from Mrs. Franklin’s fingernails 

included strong type A blood group substance on the right hand, foreign to both 

Mr. Raby and Mrs. Franklin, was not available to Mr. Raby at trial through 

reasonable diligence for the simple reason that it was suppressed and concealed in 

spite of the state’s affirmative duty to disclose.273 Mr. Chu recorded the finding on 

HPD Crime Lab worksheets that the State never shared with trial counsel.274 275 276 He 

should have noted the finding in the offense report supplement he wrote after 

performing the blood typing tests, but instead he offered only the conclusion that 

the tests were “inconclusive,” which was untrue.277 Thus, in violation of its duty 

under Brady, the state only provided Mr. Raby with the homicide report, which 

contained Mr. Chu’s deceptive statement that the results were inconclusive.

Finally, Mr. Chu compounded the falsity of his offense report supplement 

with false trial testimony. When trial counsel questioned him about the results of 

the blood-typing analysis, Mr. Chu testified under oath:

Q: And your conclusions from that analysis?

274 Tex. Code Crim Proc. art. 11.073 § (a)(1)—(2).
275 See Ex parte  K im es, 872 S.W.2d 700, 702 (Tex. Crim. App. 1993) (citing Brady v. M aryland , 
373 U.S. 83, 83 S.Ct. 1194 (1963)).
276 Ex. 30, Cantu Aff. t  7.
277 Ex. 67, Offense Report at 059; Ex. 62, District Court’s Amended Findings of Facts at 21: 
“reporting of the blood typing of the fingernail samples as ‘inconclusive’ was contrary to and not 
supported by the recorded laboratory test results.”
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A: Actually from the evidence, it is inconclusive test results, so I
cannot do any comparison.

Q. So it was inconclusive results?

A. Yes, you can say that.

Q. Well, what would you say?
o  *7 o

A. Well, it’s inconclusive.

Defense counsel recognized the gravamen of the blood under the victim’s 

fingernails and sought to ferret out the truth regarding the blood-type analysis. 

When Mr. Chu qualified his responses, counsel asked the question three different 

times in three different ways. Ultimately, Mr. Chu answered the question directly, 

but still offered no explanation regarding how he reached his conclusion.278 279

This line of questioning fulfilled the reasonable diligence standard. Defense 

counsel had no reason to suspect that Mr. Chu was perjuring himself, and the news 

that the HPD Crime Laboratory was “reluctan[t] . . .  to report typing results . . . that 

were not consistent with the victim or suspect” had not yet broken.280 The State 

now admits, and the district court has found, that Mr. Chu’s testimony was false.281 

Reasonable diligence did not demand that trial counsel insist on lab reports about 

which they had been misled. In any case, without the lab report, counsel had no 

way of knowing if any information Mr. Chu provided beyond his one-word

278 Ex. 1, Tr. 29:401-402 (Chu Trial Testimony).
279 Id.
280 See, e.g., Ex. 109, Khanna Chronicle Article.
281 Ex. 62, District Court’s Amended Findings of Facts at f  20 (bullet 5); Ex. 79, Hamby Report
114-5.

91



conclusion would be exculpatory or inculpatory. Accordingly, section (a)(1) is

satisfied and Article 11.073 applies to the blood-type evidence, because it was not

available to be offered by Mr. Raby at trial.

Moreover, even if this Court is unsatisfied that the blood-type evidence was

not available to be offered by Mr. Raby at trial, the blood-type test results directly

contradict scientific evidence offered by the State at trial, as the district court has

specifically found. The jury was led to believe falsely that the blood-type tests

yielded no conclusive results even though the results were in fact exculpatory.

It makes no difference that the blood typing at issue is not new technology.

Article 11.073 was meant to address instances of convictions based on outdated

science, but also convictions based on bad uses of science. So held the Texas

Court of Criminal Appeals in Ex parte Avila:

Article 11.073 applies to relevant scientific evidence that was not 
available to be offered by the defendant at trial, or that contradicts 
scientific evidence relied on by the State at trial. Art. 11.073(a). In this 
case, applicant has provided affidavits from experts in the science of 
biomechanics and the report of a physicist indicating that, contrary to 
the State's experts’ testimony at trial, the victim’s fatal injury was not 
necessarily caused by an adult’s intentional “stomp.” Thus, the 
applicant has alleged prima facie facts sufficient to invoke Article 
11.073. Therefore the application satisfies the requirements of Article 
11.071, Section 5(a), and the cause is remanded to the convicting989court for consideration on the merits. 282 283

282 Ex. 62, District Court’s Amended Findings of Facts at 20 (bullet 5).
283 No. WR-59,662-02, 2016 Tex. Crim. App. Unpub. LEXIS 267, at *2-3 (Tex. Crim. App. 
Mar. 9, 2016).
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Finally, the admissibility of the blood typing results is clear. Blood-type test

2 8 4results have been admissible in Texas for many decades. Because blood-typing 

is a well-established, reliable practice that Texas courts have long permitted in 

evidence, this Court should feel confident that blood-typing test results are 

generally admissible in Texas.

Further, Mr. Raby is excused from the failure to raise his Article 11.073 

claim at the time of his first writ application in July 1998 because the Legislature 

enacted Article 11.073 in 2013.

C. If the blood and DNA evidence has been presented at trial, Mr. 
Raby would not have been convicted. Given all the problems with 
the confession, no physical evidence tying Mr. Raby to the crime, 
and strong physical evidence tying someone else to the crime, at 
least one juror would have voted not to convict.

This Court should grant Mr. Raby a new trial because on the preponderance 

of the evidence the jury would not have convicted Mr. Raby had the scientific 

evidence been presented at trial. “Preponderance of the evidence” is defined as 284 285

284 See Jarvis v. S ta te, 204 S.W.2d 634, 635 (Tex. Crim. App. 1947) (discussing the blood-type 
evidence presented at trial and holding that enough evidence had been presented to support the 
jury’s decision); Johnson  v. State, 179 S.W.2d 311, 312 (Tex. Crim. App. 1944) (reviewing the 
evidence at trial, including human type O blood found on the floor, and holding there was 
enough evidence for the jury to reach its decision); Brow n v. State, 158 S.W.2d 1018, 1020 (Tex. 
Crim. App. 1942) (upholding a conviction for murder, which was based, in part, on the fact that 
blood on the murder weapon matched the type of blood found on the victim’s clothes).
285 Tex. Code Crim Proc. art. 11.073 § (b)(2).
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“the greater weight or degree of credible testimony before [the jury].”286 287 The terms 

“testimony” and “evidence” may be used interchangeably.

Upon adding the blood-type and Y-STR DNA test results to the entire body 

of evidence presented at trial and the other new evidence that has been revealed 

since Mr. Raby’s conviction, it becomes clear that the evidence indicating Mr. 

Raby’s innocence is much greater in weight and credibility than the evidence 

presented by the State. The State’s case consists of weak circumstantial evidence 

and a custodial statement that contradicts both the physical evidence recovered at 

the scene as well as the State’s own theory of the case.

Tipping the scale, Mr. Raby can present the blood-type and Y-STR DNA 

test results that verify that a man other than Mr. Raby bled at the crime scene at the 

time of Mrs. Franklin’s death; evidence that the testimony of the State’s star 

witness, Mr. Chu, was false, and has since been discredited; evidence that Mr. 

Raby’s blood was not found at the scene; evidence that the attacker struggled with 

the victim but that Mr. Raby’s skin was not scratched, bruised or bleeding at the 

time of his arrest shortly after the murder; evidence that fingerprint analysis, 

microscopic hair analysis, and clothing analysis of both the victim’s and Mr. 

Raby’s clothes did not link Mr. Raby to the scene; the lack of any eyewitnesses

286 Superior L loyds o f  A m erica  v. Foxw orth, 178 S.W.2d 724, 725-26 (Tex. Civ. App.— 
Amarillo 1944, writ refused w.o.m.).
287 Id. at 726.
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placing Mr. Raby at the scene; the lack of a murder weapon; the absence of any 

evidence linking Mr. Raby to the scene.

Moreover, if defense counsel had possessed this exculpatory evidence, they 

would have been duty-bound to conduct a thorough investigation of the 

inconsistencies between the custodial statement and the physical evidence, and the 

weak circumstantial evidence used to corroborate that statement. They would have 

discovered and presented evidence that the testimony of one of the State’s other 

key witnesses, the victim’s grandson Mr. Benge, has been seriously called into 

question. Statements of Mr. Phillips and Ms. Perras indicate that Mr. Benge 

withheld probative information from the police and defense counsel, including the 

fact that Mr. Benge ransacked his own deceased grandmother’s purse just after she 

had been murdered but later claimed the victim gave him the money; that a number 

of other visitors to the Franklin home knew of the window entry and came and 

went for illegal purposes; and that Mr. Bangs, an important suspect from the start, 

lied about his alibi.

Had the true blood-type test results been revealed to Mr. Raby, his trial 

counsel could have used those results to directly contradict Mr. Chu’s misleading 

testimony by challenging his definition of “inconclusive.” Trial counsel could 

have cross-examined Mr. Chu regarding his report and elicited for the jury the fact 

that the report actually excluded Mr. Raby. The jury would then have known that
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the results proved the blood on the victim was not Mr. Raby’s. But more than that, 

had trial counsel had the blood and DNA evidence at the time of trial, the entire 

trial transcript would be different, because counsel never would have conceded the 

killing and waived meaningful cross-examination of State witnesses. Indeed, 

counsel would have considered putting on their own witnesses, such as Ms. 

Gomez, Ms. Perras, Mr. Raby’s brother, and others.

While Mr. Raby attempted to present the totality of these facts to the District 

Court and the Court of Criminal Appeals during Article 64.04 proceedings, he was 

prohibited from doing so and informed that an application under Article 11.071 

was the proper forum for having these facts heard.288

Given that the credible evidence supporting Mr. Raby’s innocence 

substantially outweighs the meager evidence presented by the State at trial, and 

that much of the testimony the State presented at trial is now discredited by newly 

discovered evidence, this Court should feel very confident that had the scientific 

evidence been presented at trial, at least one juror would have refused to convict. 

Accordingly, this Court should grant Mr. Raby a new trial and allow all credible 

evidence to come to light so that “judicial enforcement” of Mr. Raby’s sentence 

may “evolve with the science that serves as the basis for imposition of that

288 R aby v. State, No. AP-76,970, 2015 WL 1874540, at *8 (Tex. Crim. App. Apr. 22, 2015) 
(“We agree with the State that testimony that was not directly related to the result of DNA 
testing was outside the scope of the Chapter 64 hearing and would be more properly raised in 
Article 11.071 habeas proceedings.”).
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sentence.

Mr. Raby Is Entitled to Have His Conviction Vacated 
Under Article 11.071 Because A Pervasive pattern of Police and 

Prosecutorial Misconduct Violated Mr. Raby’s Right to Due Process

A due process violation is apparent where the State “contrives a conviction 

through the pretense of a trial which is true,” but ultimately deprives a defendant of 

liberty.289 290 Further, a State’s conviction based in part on the introduction of a 

coerced confession violates a defendant’s right to due process.291

Although Mr. Raby previously filed an application for writ of habeas corpus 

in state court, he is entitled to file this second state habeas application because the 

factual and legal bases of the claims contained in this application were not 

available on the date the previous application was filed. It was years after the 

filing of that previous application that it was discovered that the State failed to 

disclose Mr. Chu’s exculpatory blood-typing worksheets, which indicated the 

presence of blood group substance A, and that Mr. Chu’s trial testimony relating to 

the blood typing worksheets was perjured and/or false and misleading. 

Additionally, Y-STR DNA testing has only recently become available and 

therefore was not and could not have been conducted at trial or before Mr. Raby

„289

VI.

289 Ex parte  H enderson, 384 S.W.3d at 852 (Alcala, J., concurring).
290 E x parte  Brandley, 781 S.W.2d 886, 891 (Tex. Crim. App. 1989).
291 Id. at 892 (reasoning that State misconduct is more likely to affect the outcome of trial when 
conviction is based on circumstantial evidence rather than one based on direct evidence linking 
the defendant to the crime).
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filed his first application in 1998.292 293 As such, the claims and issues in this 

application were not, and could not have been, presented in Mr. Raby’s previous 

application for writ of habeas corpus.

Even if the Court determines that any of Mr. Raby’s constitutional claims 

are procedurally barred, Mr. Raby is nevertheless entitled to argue the merits of his 

claims. In Schlup v. Delo, the United States Supreme Court held that a court can 

consider the merits of a procedurally barred claim as long as the applicant presents 

sufficient evidence establishing that, in light of the entire evidentiary record, it is 

more likely than not that any rational juror would have reasonable doubt as to the 

applicant’s guilt.294 “A Schlup claim is not an independent constitutional claim; it 

is a ‘gateway through which a habeas petitioner must pass to have his otherwise 

barred constitutional claims considered on the merits.’”295 The Texas Legislature 

codified the Schlup standard in the statute governing successive habeas writs.296

Y-STR DNA testing was not available until 2002—the same year Mr. Raby filed his motion 
requesting post-conviction DNA testing. As noted above, the Texas Court of Criminal Appeals 
did not grant post-conviction DNA testing until 2005.
293 See Tex. Co d eCrim . Proc. art. 11.071 § 5(a)(1).
294 513 U.S. 298, 315, 115 S. Ct. 851 (1995); see also H ouse v. Bell, 547 U.S. 518, 538, 126 S. 
Ct. 2064 (2006).
295 E x parte  Reed, 271 S.W.3d 698, 733 (Tex. Crim. App. 2008) (quoting Schlup, 513 U.S. at 
315).
296 Tex. Code Crim. Proc. art. 11.071 § (5)(a)(2) (permitting a successive writ if the applicant 
can show “by a preponderance of the evidence, but for a violation of the United States 
Constitution no rational juror could have found the applicant guilty beyond a reasonable doubt”); 
see E x parte  Brooks, 219 S.W.3d 396, 400 (Tex. Crim. App. 2007).
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In light of the entire evidentiary record,297 including the State’s evidence— 

which consists of nothing more than a scintilla of circumstantial evidence and an 

undeniably vague and factually inconsistent custodial statement—and the 

exculpatory blood-type testing and DNA testing that establish that (1) someone 

other than Mr. Raby bled on the decedent at the time of her death, and (2) some 

man other than Mr. Raby or the decedent’s grandsons left foreign DNA underneath 

the decedent’s fingernails, it is more likely than not that no rational juror could 

have found Mr. Raby guilty beyond a reasonable doubt.298 Therefore, even if the 

Court concludes that Mr. Raby’s constitutional claims are procedurally barred, Mr. 

Raby is entitled to argue the merits of his claims.299

Mr. Raby is entitled to habeas relief on six grounds. First, the State violated 

Mr. Raby’s constitutional rights by failing to produce the exculpatory results of the 

blood-type testing performed by the HPD Crime Lab indicating the presence of 

blood that could not belong to Mr. Raby or Mrs. Franklin. This evidence is 

unquestionably favorable to Mr. Raby and material. Second, third, and fourth, the 

State violated Mr. Raby’s constitutional rights by using the false testimony of HPD 

Crime Lab employee Mr. Chu to convict Mr. Raby, whether or not it was perjured

In determining whether an applicant has satisfied his burden of establishing by a 
preponderance of the evidence that he would not have been convicted, a court “must make a 
holistic evaluation of all the evidence, old and new, incriminating and exculpatory, without 
regard to whether it would necessarily be admitted under rules of admissibility that would govern 
at trial.” Ex parte  R eed , 271 S.W.3d at 733-34.
298 See Tex. Code Crim . Proc. art. 11.071 § 5(a)(2).
299 Id.
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testimony, and whether or not they did so knowingly. Fifth, Mr. Raby is 

nevertheless entitled to relief because the State violated Mr. Raby’s constitutional 

rights when Mr. Chu’s needlessly and recklessly consumed excessive biological 

material from fingernail scrapings.

Finally, examining the evidence to support all of the above claims also 

makes plain that Mr. Raby is entitled to relief because newly discovered evidence 

establishes his actual innocence. In Ex parte Elizondo, the Texas Court of 

Criminal Appeals expressly acknowledged that claims of actual innocence are 

cognizable in post-conviction habeas corpus proceedings where the punishment 

assessed is death or confinement, and where such claims raise issues of federal 

constitutional magnitude.300

A. Mr. Raby is entitled to relief because the State violated his 
constitutional due process rights by failing to disclose material 
and exculpatory blood typing evidence that established the 
presence of blood underneath Mrs. Franklin’s fingernails that 
does not belong to Mr. Raby or Mrs. Franklin.

The State violated Mr. Raby’s due process rights guaranteed by the 

Fourteenth Amendment of the United States Constitution by failing to disclose the 

results of blood type testing that established the presence of blood underneath Mrs.

300 9 47 S.W.2d 202, 205 (Tex. Crim. App. 1996), superseded by statute on other grounds as 
stated in Ex parte  B lue, 230 S.W.3d 151 (Tex. Crim. App. 2007). See State ex rel. H olm es v. 
H onorable C ourt o f  Appeals fo r  the Third  D ist., 885 S.W.2d 389, 397 (Tex. Crim. App. 1994) 
(agreeing with the “sound and fundamental principle of jurisprudence” that the execution of an 
innocent person “would surely constitute a violation of a constitutional or fundamental right”), 
rejected  on other grounds by Ex parte  E lizondo, 947 S.W.2d 202.
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Franklin’s fingernails that could not belong to either Mr. Raby or Mrs. Franklin.301 302 

As explained below, because the State suppressed evidence that was both material 

and favorable to the defense, the Court is required to reverse Mr. Raby’s

302conviction.

In Brady v. Maryland, the United States Supreme Court held that a 

prosecutor has an affirmative duty to disclose to the defense any evidence it 

possesses that is favorable to the defendant and material to guilt or punishment.303 

The Supreme Court extended this disclosure requirement in United States v. 

Bagley to any evidence that might be useful to the defendant for purposes of 

impeachment.304 305 306 The State’s duty to disclose applies irrespective of the good or 

bad faith of the prosecution, and regardless of whether the defendant requested the 

information at issue. The purpose of Brady's disclosure requirement is to ensure 

than an accused receives a fair trial as guaranteed by the Due Process Clause of the 

Fourteenth Amendment.

301 See U.S. CONST, amend. XIV.
302 See Butler v. State, 736 S.W.2d 668, 670 (Tex. Crim. App. 1987).
303 3 7 3 U.S. 83, 86, 83 S. Ct. 1194 (1963).
304 473 U.S. 667, 676, 105 S. Ct. 3375 (1985).
305 Brady, 373 U.S. at 87; H arm  v. State, 183 S.W.3d 403, 406 (Tex. Crim. App. 2006).
306 Brady, 373 U.S. at 87; C handler v. State, 278 S.W.3d 70, 74 (Tex. App.—Texarkana 2009, 
no pet.).
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Under Brady, a due process violation occurs if (1) the prosecutor fails to 

disclose evidence that is (2) favorable to the defendant and (3) material. If all 

three factors are met, a court must reverse the conviction.307 308

To prevail on a Brady claim, an applicant need not show by a preponderance 

of the evidence, or that it is “more likely than not,” that he would have been 

acquitted had the new evidence been admitted.309 Instead, undisclosed evidence is 

material if there is ‘“any reasonable likelihood’ it could have ‘affected the 

judgment of the jury.’”310 311 If so, the evidence is sufficient to “undermine 

confidence” in the verdict. As discussed in more detail below, there is a 

reasonable likelihood that Mr. Raby would not have been convicted and sentenced 

to death had the State timely disclosed the existence of the foreign blood group 

substance discovered under Mrs. Franklin’s fingernails. Mr. Raby’s conviction 

must therefore be reversed.312

307 Brady, 373 U.S. at 86-87; W yatt v. State, 23 S.W.3d 18, 27 (Tex. Crim. App. 2000).
308 Butler, 736 S.W.2d at 670.
309 W earry v. C a in ,_U.S.__, 136 S. Ct. 1002, 1006 (2016) (quoting G iglio v. United States,
405 U.S. 150, 154, 92 S. Ct. 763 (1972)); Kyles v. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555 
(1995).
310 W earry v. Cain, _  U.S. _ ,  136 S. Ct. 1002, 1006.
311 Id.
312 Butler, 736 S.W.2d at 670.
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1. The State failed to disclose HPD Crime Lab employee 
Joseph Chu’s blood-typing worksheet, which indicated the 
presence of a blood type foreign to both Mr. Raby and Mrs. 
Franklin.

The first element of Brady is satisfied if the prosecution either actively 

suppresses or negligently fails to disclose evidence.313 Although the State is “not 

required to facilitate the compilation of exculpatory material that could have been 

compiled by the defense,” it has an affirmative duty to disclose favorable evidence 

that is not available to the defense.314 Indeed, in some instances where a defendant 

has failed to receive the fullest disclosure under Brady, the defendant has a due 

process right to have the trial court examine the requested evidence.315 316 

Significantly, the knowledge of any person working for the government of Brady
t -5 1 c

material is imputed to the prosecutor.

The first element of Brady is present if the prosecution actively suppresses 

or negligently fails to disclose evidence to the defendant prior to trial.317 For 

example, in Miles, the State failed to disclose to a murder defendant two police 

reports, one of which concerned an anonymous tip that a specific person other than

313 Butler, 736 S.W.2d at 670.
314 Taylor v. State, 93 S.W.3d 487, 499 (Tex. App.—Texarkana 2002, pet. refd) (emphasis 
added). In situations where a defendant has access to certain information, such as public records, 
the State’s failure to disclose such information will not constitute a Brady violation. See Taylor, 
93 S.W.3d at 499. In this case, however, Mr. Raby did not have access to the HPD Crime Lab’s 
blood-typing worksheets and therefore should not be faulted for failing to compile this 
information on his own.
315 Sm ith v. State, 314 S.W.3d 576, 584 (Tex. App.—Texarkana, 2010, no pet. h.).
316 K yles, 514 U.S. at 437, 115 S. Ct. 1555; Ex parte  M iles, 359 S.W.3d 647, 665 (Tex. Crim. 
App. 2012).
3l) Taylor, 93 S.W.3dat499.
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the defendant was responsible for the crime, and the other of which concerned an 

altercation between the victims and yet another person just days before the
T1Q

murder. In granting the defendant’s subsequent habeas petition under Brady, the 

Court noted that, because the police department had the reports, the State was 

responsible for their disclosure.318 319 320 Thus, although the reports were not in the 

State’s file, the defendant satisfied the first element of his Brady claim by showing 

that the State had not produced the reports in response to defense counsel’s pretrial 

requests for production.

A defendant can also satisfy the first element of a Brady claim by showing 

that the State failed to disclose material information regarding an exhibit used 

against the defendant at trial. In Taylor, the State took pictures from the 

defendant’s computer, copied them onto a hard drive, and presented them at trial. 

The State had failed, however, to wipe the disk of prior pictures from previous 

cases.' Consequently, when the disk was offered as evidence at trial, there was a 

strong possibility that extraneous photographs appeared as if they were taken from 

the defendant’s computer.321 Most importantly, however, the State did not inform 

the defendant either that it failed to wipe the target disk of prior pictures, or that

318 M iles, 359 S.W.3d at 658-59.
319 Id. at 665.
320 Taylor, 93 S.W.3d at 499.
321 Id. at 500.
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extraneous photographs might be on the disk.322 This failure to notify the 

defendant was critical because it rendered impossible any analysis to determine 

whether the photographs were on the defendant’s hard drive or were left over from 

prior pornography prosecutions.323 The Court held that this failure to disclose the 

State’s negligent conduct to the defendant left him vulnerable to extraneous 

pictures that were not his, and failed to put him on notice of the need to distinguish 

between the defendant’s pictures and prior pictures left on the hard drive.324 Thus, 

the Court found that the first element in Brady was satisfied.

Much like Taylor, where failure to disclose a copying error misled the court 

into believing that the evidence was in its entirety without error, Mr. Chu misled 

the jury into believing that the blood type work was presented in its entirety 

without error. As previously noted, Mr. Raby’s trial counsel was not privy to the 

HPD Crime Lab’s worksheets that showed the presence of blood group substance 

A in the right-hand fingernails sample, but only to the offense report that contained 

the single and false statement that blood-typing tests were “inconclusive.”325

Indeed, Mr. Chu misrepresented his findings when he testified at Mr. Raby’s 

trial that the results of the blood-typing tests were simply inconclusive.326 Mr.

3 2 2

3 2 3

3 2 4

3 25

3 2 6

Id.
Id.
Id.
Ex. 67, Offense Rep. at 059; Cantu Aff. f  7.
Ex. 1, Tr. at 29:401M02 (Chu Trial Testimony).
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Chu’s concealment and false testimony were consistent with the findings in the 

Fifth Report of the Independent Investigator for the HPD Crime Laboratory and 

Property Room that there was “an apparent reluctance on the part of Crime 

Lab serologists to report typing results obtained from evidence that were not 

consistent with the known ABO type of either a victim or a suspect.”327

In light of Mr. Chu’s failure to explain that his “inconclusive” findings were 

actually attributable to his inexplicable combination of results from two completely 

different samples—coupled with his failure to even mention the fact that he 

discovered a foreign blood group substance under the decedent’s fingernails—it is 

clear that the State either actively suppressed Mr. Chu’s worksheet, or, at the very 

least, negligently failed to disclose it to the defense. Mr. Chu has never refuted 

any of these facts, except to declare in one self-serving sentence that he would not 

testify according to Mr. Raby’s offer of proof.328 The first Brady factor is therefore 

satisfied.

2. The evidence contained in Mr. Chu’s blood typing 
worksheet is favorable to Mr. Raby.

The evidence contained in Mr. Chu’s undisclosed blood-typing worksheet is 

undeniably favorable to Mr. Raby. In order to establish whether undisclosed 

evidence is favorable, a court must determine whether the evidence “if disclosed

3 2 7 Ex. 78, Excerpt of Fifth Bromwich Report at 21 (emphasis added).
328 Ex. 31, Chu Aff.
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and used effectively . . . may make the difference between conviction and 

acquittal.” Stated differently, favorable evidence is that which, if suppressed, 

would deprive the defendant of a fair trial.329 330 Exculpatory evidence is defined as 

any evidence tending to establish a criminal defendant’s innocence.331 

Impeachment evidence, on the other hand, is defined as evidence used to 

undermine the credibility of a witness.332 Further, impeachment evidence is that 

which is offered “to dispute, discharge, deny or contradict.”333 Thus, exculpatory 

evidence is favorable to the accused if it would either “tend to exculpate him” or 

“undermine the credibility of a material witness.”334 As discussed below, Mr. 

Chu’s lab worksheet qualifies as both exculpatory evidence and impeachment 

evidence.

Exculpatory evidence that tends to prove innocence will be favorable to a 

defendant. In Taylor, the court ruled that evidence of the prosecution’s failure to 

clean the hard drive prior to copying the defendant’s pictures onto it was 

exculpatory because, if disclosed and used effectively, it could prove that the

329 Ex p a rte  M itchell, 853 S.W.2d 1, 4 (Tex. Crim. App. 1993) (en banc) (internal citations 
omitted) (emphasis added).
330 U.S. v. Bagley, 473 U.S. at 3380. Either exculpatory or impeachment evidence may be 
favorable. Thom as v. State, 841 S.W.2d 399, 404 (Tex. Crim. App. 1992); Taylor, 93 S.W.3d at 
499.
331 Black’s Law D ictionary (8th ed. 2004).
332 Id.
333 Thomas v. State, 841 S.W.2d 399, 404 (Tex. Crim. App. 1991) (quoting Black’s Law 
Dictionary).
334 Brady, 373 U.S. at 87.
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extraneous pictures were not on the defendant’s computer and result in an 

acquittal. Likewise, in Miles, the court ruled that the undisclosed police reports 

representing leads on possible other suspects were favorable because they were 

both exculpatory and could have constituted impeachment evidence.336 The Court 

reasoned that the reports would have at a minimum permitted the defendant to 

develop an “alternate theory” that might have made the difference between a 

murder conviction and acquittal; could have been employed to impeach State 

witnesses, including a police officer who testified that there were no other 

suspects; and, if investigated, could have led to other exculpatory evidence.337

Similarly, the results of the blood-typing worksheet showing that blood 

found on the deceased did not come from Mr. Raby would tend to exculpate him of 

Mrs. Franklin’s murder. The presence of a blood group substance under Mrs. 

Franklin’s fingernails that undisputedly could not belong to either Mr. Raby or her 

is exculpatory because it tends to establish that someone other than Mr. Raby 

bled in a struggle with Mrs. Franklin. This conclusion is supported by the fact 

that subsequent DNA testing conclusively established that foreign DNA recently 

discovered underneath Mrs. Franklin’s fingernails does not belong to Mr. Raby, 

Mrs. Franklin, or the two grandsons who were the only two individuals with whom

3 3 5

3 3 6

3 3 7

Taylor, 93 S.W.3dat501. 
M iles, 359 S.W.3d at 666. 
Id.
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I I O
she had regular contact. Due to the complete lack of physical evidence trying 

Mr. Raby to Mrs. Franklin’s murder, physical evidence establishing that someone 

other than Mr. Raby bled on her at the time of her death would have made the 

difference between conviction and acquittal (and quite clearly “may” have).

Courts may consider the adverse effect that a failure to disclose evidence 

may have on the preparation or presentation of the defendant’s case.* 339 In Miles, 

the Court based its ruling that the defendant had satisfied the second element of his 

Brady claim on the fact that the undisclosed police reports “identified other 

potential suspects for the crime,” and that “subsequent investigation of those 

allegations could have led to other exculpatory evidence.”340 The Court further 

reasoned that the reports could have been used to counteract the State’s emphasis 

at trial on the “absence of any other suspect or theory for the crime,” permitting the 

defendant at a minimum to present an “alternate theory” for the murder.341 342 In 

addition, the Court observed that the reports could have been used to impeach State 

witnesses such as a police officer who “testified that there were no other potential
'JA')

suspects or possible theories that would explain the shooting.”

Ex. 66, The evidence at trial demonstrated that the decedent was ill and rarely left the house 
or had contact with anyone other than her two grandsons. DNA Testing Order at 12; Ex. 1, Tr. at 
27:79-80 (Benge Trial Testimony).
339 Taylor, 93 S.W.3dat501.
340 M iles, 359 S.W.3d at 666.
341 Id.
342 Id.-, see also Thom as v. State, 841 S.W.2d 399, 404-06 (Tex. Crim. App. 1992) (undisclosed 
evidence that contradicted testimony of two witnesses who placed appellant at scene of murder
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Had they known of the blood typing worksheet results, defense counsel 

would have altered their preparation for and presentation at trial. Specifically, 

defense counsel has stated that, had he known of Mr. Chu’s blood-typing 

worksheet, he would have changed both his trial strategy and his cross- 

examination of Mr. Chu.343 The full panoply of different actions that effective trial 

counsel would have taken with the benefit of this evidence is vast, and likely 

would have included (at a minimum):

• Not conceding repeatedly that the defendant killed Mrs. Franklin;

• Emphasizing rather than minimizing the discrepancies between the 
custodial statement and the physical and witness evidence regarding the 
crime scene;

• Emphasizing the vagueness in the description of the killing and the odd 
statement that Mr. Raby knew the next day that he had killed Edna, 
suggesting that Mr. Raby told Sgt. Allen he did not remember actually 
killing her;

• Cross-examining Sgt. Allen regarding the circumstances of the 
interrogation (such as his misleading statement that someone had 
identified Mr. Raby jumping the fence, the odd shift in his offense report 
to obfuscate his questions to Mr. Raby, his failure to record the 
interrogation), rather than confirming that the statement was given 
“freely”;

was favorable because it could have been used to impeach those witnesses, and because State’s 
failure to disclose evidence adversely impacted appellant’s preparation for and presentation at 
trial).
343 Ex. 30, Cantu Aff. 1 8.
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• Developing expert evidence to explain the potential for false 
confession;344

• Presenting evidence to contradict elements of the testimony given by 
Mrs. Franklin’s grandsons, Mr. Benge and Mr. Rose;

• Presenting evidence showing the number of other potential suspects, like 
Mr. Bangs, that police failed to investigate; and

• Of course, highlighting to the jury the blood evidence suggesting that 
someone else killed Mrs. Franklin.

As such, the presence of a foreign blood group substance underneath Mrs. 

Franklin’s fingernails is not only exculpatory in that it tends to establish Mr. 

Raby’s innocence, but also in that it would have been used by Mr. Raby’s trial 

counsel to impeach Mr. Chu’s testimony and credibility as a witness. The 

favorability requirement of Brady is therefore satisfied.

3. The evidence contained in Mr. Chu’s blood typing 
worksheet is material.

The blood-typing evidence contained in Mr. Chu’s lab worksheet is material 

because there is a reasonable likelihood that the evidence could have affected the 

judgment of the jury had it been properly disclosed.345 The evidence is thus 

sufficient to undermine confidence in the jury’s verdict.346 A conviction that is

344 See Ex. 6, Frumkin Aff. In light of the substantial development in the field of false 
confessions, Mr. Raby submits that this is an issue requiring further expert development in 
connection with an evidentiary hearing in this matter.
345 W earry, _  U.S. 136 S. Ct. at 1006.
346 Id.
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weakly supported by the record is more likely to be affected by a Brady violation 

than a conviction strongly supported by the record.347 348

In Thomas, the Court held that undisclosed evidence favorable to the 

appellant created a probability sufficient to undermine confidence in the jury’s 

verdict. The evidence at issue was testimony that placed the appellant in the 

general vicinity of the murder, but at some distance from the precise location 

where the murder took place.349 The State relied solely on the testimony of two 

eyewitnesses stating that the appellant had committed the murder; there was no 

other physical evidence linking the appellant to the alleged offense.350 The Court 

held that testimony placing the appellant at another location at the time of the 

murder impacted the jury’s verdict, and that the failure to disclose the evidence 

was therefore sufficient to undermine confidence in the verdict.351 The appellant’s 

Due Process rights had been violated when the State failed to disclose the 

testimony to the appellant.352

Similarly, in its June 29, 2005 opinion granting post-conviction DNA 

testing, the Texas Court of Criminal Appeals noted that the State’s evidence

347 Strickland  v. W ashington, 466 U.S. 668, 696, 104 S. Ct. 2052 (1984) (“[A] verdict or 
conclusion only weakly supported by the record is more likely to have been affected by errors 
than one with overwhelming record support.”).
348 See Thomas, 841 S.W.2d at 405-07.
349 Id. at 405.
350 Id. at 402-05.
351 Id.
352 Id. at 407.
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against Mr. Raby is comprised of nothing more than testimony that placed him in 

the vicinity at the approximate time of the death, his custodial statement, and the 

jacket he was wearing on the day of the murder.353 Absolutely no blood or other 

physical evidence connecting Mr. Raby to the crime scene was ever recovered.354 355 

Additionally, no physical evidence from the crime scene was ever discovered on 

Mr. Raby’s person or the jacket he wore on the day of the murder. In fact, Raydun 

Hilleman, an HPD chemist, did not find any hairs at the crime scene that were 

consistent with Mr. Raby’s. Likewise, no hairs belonging to Mrs. Franklin were
i f f

found on the clothes recovered from Mr. Raby’s home.

The Court was not convinced that Mr. Raby’s custodial statement was strong 

enough to eliminate the issue of identity.356 357 Indeed, the Court specifically noted 

and detailed the inconsistencies between Mr. Raby’s statement and the physical 

evidence at the crime scene, as described above in the Statement of Facts. Courts 

routinely grant Brady claims in cases involving a confession, especially in cases in 

which the confession contains inaccuracies or inconsistencies, or has only weak
o  C  *7

corroboration.

353 Ex. 66, DNA Testing Order at 13-14.
354 Id. at 14 n.20.
355 Id. at 14 n.21.
3 5 6 In order to grant post-conviction DNA testing, a convicting court must find that identity was 
or is an issue in the case. Tex. Code of Crim. Proc. art. 64.03(a)(1)(B).
357 See, e.g., G umm  v. M itchell, 775 F.3d 345, 373 (6th Cir. 2014) (State’s withholding from 
murder defendant evidence concerning other suspects in case where no physical evidence tied 
defendant to crime was sufficient to undermine confidence injury’s verdict despite defendant’s
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Additionally, Mrs. Franklin was the victim of a brutal and vicious knife 

attack. The autopsy and crime scene photographs suggest that she entered into a 

defensive struggle with her attacker,3' 8 a suggestion that is supported by the 

physical evidence. According to Dr. Paul Radelat, Mr. Raby’s pathology expert, 

the defensive struggle would more than likely have produced some injury to the 

assailant. In the opinion of Dr. Radelat, it is more likely than not that the attacker 

would have sustained scratches and/or bruises to his own body, especially to his 

upper extremities. Despite this extreme likelihood, there is no indication in the 

Homicide Report or in any of the State’s other evidence that Mr. Raby had any 

scratches or bruises when he was arrested just three-and-a-half days after the 

crime, when such scratches or bruises still would have been clearly visible.361 * 343

confession, which itself raised concerns, because “without a counter narrative of the crime,” the 
jury “likely placed greater weight in the confession than was warranted”); H all v. Dir. o f  Corr.,
343 F.3d 976, 984 (9th Cir. 2003) (State’s withholding from murder defendant evidence casting 
doubt on legitimacy of evidence used at trial to corroborate defendant’s confession, which 
contained inconsistencies and inaccuracies, was sufficient to undermine confidence in jury’s 
verdict in case where there was no physical evidence tying defendant to crime and confession 
was largely uncorroborated).
ICO The crime scene and autopsy photographs reveal noticeable defensive wounds on Mrs. 
Franklin’s hands and arms.

Investigators have discovered both foreign DNA and a foreign blood type underneath Mrs. 
Franklin’s fingernails, which suggest that the decedent likely struggled or otherwise had very 
close contact with her assailant. As previously noted, the occurrence of foreign DNA underneath 
an individual’s fingernails is quite low, and, in the context of criminal investigations, is highly 
probative as to the identity of the victim’s attacker. See discussion supra at Section III.C.4 and  
see generally scientific articles within News Articles, Reports, and Scientific Articles section of 
exhibits.
360 Ex. 8, Radelat Expert Report 1f 1.
361 Mat 112.
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Furthermore, it is more likely than not that, during the violent assault that 

involved multiple stab wounds and profuse bleeding, Mrs. Franklin’s blood would 

have splattered not only onto the living room floor—as amply demonstrated in the 

crime scene photographs—but also onto her attacker. The HPD Crime Lab’s 

report, however, revealed no traces of blood on the jacket Mr. Raby was allegedly
•j/i

wearing on the day of the murder. These are just a few of the facts that weigh in 

Mr. Raby’s favor, when combined with the exculpatory and impeachment evidence 

at issue.

Because all three Brady factors are satisfied in this case, due process 

concerns mandate that Mr. Raby’s conviction be reversed.362 363 364

B. Mr. Raby is entitled to relief because the State violated his 
constitutional due process right by knowingly using Mr. Chu’s 
perjured testimony to obtain his conviction.

In Giglio v. United States, the United States Supreme Court acknowledged 

that the deliberate deception of a court and jurors by the presentation of known 

false evidence is incompatible with the “rudimentary demands of justice.”365 If the 

State knowingly supported perjured testimony and the habeas applicant had no 

reasonable opportunity to discover the perjury at the time of trial (or motion for

362 Id.
363 Id. at f 3; Ex. 66, DNA Testing Order at 4 n.5.
364 Butler, 736 S.W.2d at 670.
365 4 05 U.S. 150, 153, 92 S. Ct. 763 (1972); Alcorta  v. Texas, 355 U.S. 28, 78 S. Ct. 103, 2 
L.Ed.2d 9 (1957) (stating that the prosecutor’s knowing failure to correct a witness’s perjured 
testimony denied the defendant due process); see Pyle v. Kansas, 317 U.S. 213, 216, 63 S. Ct. 
177(1942).
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new trial) then authorities suggest that Brady and its progeny should extend to 

apply the Chapman harmless error rule, and the State must show beyond a 

reasonable doubt that the perjury made no contribution to the conviction.366 367 368

Otherwise, if the applicant had a reasonable opportunity to learn of the 

perjury and challenge it at trial (or on motion for new trial), the applicant must 

establish “by a preponderance of the evidence that the error contributed to his 

conviction or punishment.” As explained in more detail below, Mr. Raby had 

no reasonable opportunity to learn of the perjury at trial or before filing his motion 

for new trial, but regardless of which standard is applied, the State’s use of Mr. 

Chu’s perjured testimony violated Mr. Raby’s due process rights. Mr. Raby’s 

conviction must therefore be reversed.

1. The State knowingly used Mr. Chu’s perjured testimony 
because Mr. Chu was a member of the prosecution team 
and his knowledge of perjured testimony is therefore 
imputed to the State.

Knowledge of perjured testimony by a member of the “prosecution team,” 

which includes both prosecutorial and investigative personnel, is imputed to the
*3 / "o

State. Significantly, in Cole v. State, the Texas Court of Criminal Appeals

366 E x parte  N apper, 322 S.W.3d 202, 242 (Tex. Crim. App. 2010) (still unsettled is “the 
question left open in Fierro regarding whether a more favorable standard of harm may apply to 
the knowing use of perjured testimony that the habeas applicant had no prior opportunity to 
discover.”); E x parte  F ierro, 934 S.W.2d 370, 374-75, n.10 (Tex. Crim. App. 1996).
367 E x parte  N apper, 322 S.W.3d at 242.
368 E x p a rte  Castellano, 863 S.W.2d 476, 485 (Tex. Crim. App. 1993); E x parte  Napper, 322 
S.W.3d at 243; see also Ex parte  Brandley, 781 S.W.2d 886, 892 n. 7 (Tex. Crim. App. 1989)
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specifically acknowledged that Department of Public Safety chemists who analyze 

physical evidence that is relevant to the prosecution of an offense are considered 

“law enforcement personnel.”369

As a member of the HPD Crime Lab, Mr. Chu was responsible for (1) 

testing specimens collected from crime scenes, and (2) testifying regarding the 

results of such testing on behalf of the Houston Police Department. Mr. Chu was 

certainly a part of the investigative team and law enforcement personnel working 

on Mr. Raby’s case. As discussed below, Mr. Chu committed perjury, and his 

knowledge regarding the perjured nature of his testimony is properly imputed to 

the State.

2. Mr. Chu committed perjury when he testified at Mr. Raby’s 
trial that the results of the blood-type testing were 
inconclusive.

A witness commits perjury when, with intent to deceive and with knowledge 

of the statement’s meaning, the witness makes a false statement under oath.370 

There is no requirement, however, that the witness knew the statement was false 

when he swore to it; it is enough if the witness is conscious that he does not know

(declining to distinguish different government agencies when determining whether a due process 
violation occurred, instead focusing on the prosecuting team that includes both investigative and 
prosecutorial personnel); Ex parte  Adam s, 768 S.W.2d 281, 291-92 (Tex. Crim. App. 1989) 
(quoting W illiams v. G risw ald, 743 F.2d 1542 (11th Cir. 1984)) (when law enforcement 
personnel are aware of perjured testimony—of which the prosecutor has no knowledge—the law 
enforcement personnel’s knowledge is sufficient to impute knowledge to the prosecution).
369 839 S.W.2d 798, 806 (Tex. Crim. App. 1992).
370 See Tex Penal Code. Ann . § 37.02.
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whether the statement he swears to is true. It is undisputed the Mr. Chu’s 

testimony at Mr. Raby’s capital murder trial was made under oath. It is now also 

clear that Mr. Chu’s testimony was false, and that he must have known it was false. 

As discussed below, instead of giving truthful testimony about the clear and 

unambiguous results of his blood-typing analysis, Mr. Chu knowingly gave 

deceptive and inaccurate testimony.

With respect to Mr. Chu’s knowledge of the meaning of “inconclusive,” 

State expert Ms. Hamby, testified that the term “inconclusive,” when used in the 

context of serological testing, means that multiple tests have been conducted on a 

given sample that have yielded inconsistent results; or, if background testing is 

available, the background is giving interfering results.371 372 Ms. Hamby further 

testified that even before laboratories began to be accredited according to certain 

standards, the forensic community devised common “accepted practices” that 

forensic analysts were expected to follow in order to guarantee that a certain 

minimum or acceptable level of care would be exercised in all cases.373

The accepted laboratory practice at the time Mr. Chu tested the fingernail 

scrapings in this case was to separately report blood-typing results for each

371 Tanner v. State, 681 S.W.2d 626, 628 (Tex. App.—Houston [14th Dist] 1983, writ refd); 
B utler v. State, 429 S.W.2d 497, 502 (Tex. Crim. App. 1968).
372 Ex. 2, August Hearing Transcript at 60:3-10.
373 Mat 16:15-24.
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item tested.374 In the opinion of Ms. Hamby, any competent serologist would have 

understood that the results of the blood-type testing performed by Mr. Chu were 

not “inconclusive.”375 Notably, at the time of Mr. Raby’s trial, Mr. Chu was not a 

new employee who was learning the basics of what constituted an inconclusive 

test. He had been a forensic chemist with the HPD Crime Lab for five years.376 377 

Additionally, in his capacity as a forensic chemist, Mr. Chu had testified on behalf 

of the HPD Crime Lab thirty (30) to forty (40) times before he testified at Mr. 

Raby’s trial. Given his experience as a forensic chemist, Mr. Chu knew the 

difference between test results that were inconclusive and those that were not.

Mr. Chu’s experience also suggests that he knew that combining distinct test 

result from two separate samples was not an acceptable manner in which to report 

his findings. Indeed, Ms. Hamby testified that Mr. Chu’s conclusion that the 

blood-typing was inconclusive was contrary to and not supported by the 

recorded laboratory tests results; the District Court agreed.378 Based on Mr. 

Chu’s work notes, he had clear test results from two distinct samples that should 

have been reported separately. It is undisputed that the distinct results should not 

have been combined and simply labeled “inconclusive.”379 Specifically, Mr. Chu’s

374 Ex. 79, Hamby Report at 4; Ex. 2, August Hearing Transcript at 61:7-14.
375 Ex. 2, August Hearing Transcript at 61:33-62:10.
376 Ex. 1, Tr. at 29:398 (Chu Trial Testimony).
377 Id. at 29:403.
378 Ex. 2, August Hearing Transcript at 39:19-40:5, 44:1-6, 59:22-25.
379 Id. at 39:2-5.
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testing revealed strong and clear B activity from the fingernail scrapings from both 

the left and right hands, as well as strong and clear A activity from the fingernail 

scrapings from the decedent’s right hand.380 381 Contrary to his testimony, he could 

have done a comparison between Mr. Raby’s blood type and the evidence from the 

scene, but he refused to do so. Mr. Chu was certainly knowledgeable of the clear 

differences between interpretable and inconclusive results, yet testified that the 

results of the blood-type testing were inconclusive despite the fact that his own 

worksheet clearly indicated strong B activity on both hands and strong A 

activity on the right hand. This leads to the inescapable conclusion that Mr. Chu 

must have intended to deceive the jury.

This conclusion is strongly supported by the fact that several of Mr. Chu’s 

serological cases were included in the Bromwich investigation of the HPD Crime 

Lab. The Bromwich investigation uncovered that HPD Crime Lab employees 

had a disturbing history of failing to report the detection of a blood group 

substance that was foreign to both the suspect and the decedent.382 Specifically, 

the Fourth Bromwich Report revealed that HPD Crime Lab employees had a 

history of deeming test results as “inconclusive,” even when the results were not:

[W]e have observed a number of cases in which DNA testing
performed by the Crime Lab generated interpretable, probative, and

380 Mat 60:24-61:22.
381 Mat 13:2-3.
382 Id. at 74:6-13.
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even potentially exculpatory genetic typing results that the Lab failed 
to report. In certain of these cases, the Crime Lab reported results 
based on PCR testing that were less conclusive than conflicting results 
from more definitive RFLP testing. With DNA, as in serology, we 
found that the Crime Lab analysts sometimes characterized as 
“inconclusive” relatively clear-cut typing data that did not reflect a 
DNA profile consistent with the DNA profile obtained from the

O 01
suspect’s known reference sample.

The Fourth Bromwich Report specifically noted the cases of two death row 

imnates—Franklin Dewayne Alix and Garland David—in which the HPD Crime 

Lab “failed to report potentially exculpatory DNA typing results . . . [where] the 

DNA Section [of the Crime Lab] obtained very clear RFLP results that did not 

reflect the presence of the suspect’s profile in the evidence sample, and yet the 

Crime Lab called the RFLP results ‘inconclusive’ in both cases.”383 384 * The Fifth 

Bromwich Report described “a clear and troubling pattern of reluctance in the 

Serology and DNA Sections [of the Crime Lab] to report typing results that were 

not consistent with the blood types or DNA profiles of either the victim or a known 

suspect; in many such cases, the serology or DNA results were reported as 

inconclusive.” Ms. Hamby, who participated in the Bromwich investigation in

3 8 3  •Ex. 78, Fourth Report of the Independent Investigator for the Houston Police Department 
Crime Laboratory and Property Room, excerpt (hereinafter “Fourth Bromwich Report”) at 35.
384 M at 6.

Ex. 78, Report of the Independent Investigator for the Houston Police Department Crime 
Laboratory and Property Room, excerpt (hereinafter “Fifth Bromwich Report”) at 85.
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her capacity as a forensic serologist, testified that Mr. Raby’s case could very well 

fall under that category of cases.386

Mr. Chu’s demeanor during his testimony also suggests that he intended to 

deceive the jury. A witness’s “hesitation, discomfort, arrogance or defiance” can 

be considered when determining whether the witness offered perjured testimony.387 

The transcript of Mr. Chu’s trial testimony reveals his hesitation and discomfort 

when being cross-examined regarding the “inconclusiveness” of the blood-type 

testing:

Q: Well, you didn’t do a body fluid analysis at this time, did
you, on Mr. Raby?

A: On this particular case?
Q: Yes.
A: Yes, I did some.
Q: On Mr. Raby?
A: On Mr. Raby, yes, I typed his blood.
Q: You analyzed his blood with what?
A: It’s only for -- it’s a known sample for the comparison to

the evidence.
Q: And what have you done with this blood? You

determined the type blood obviously, right?
A: Yes, I did.
Q: And you have compared it with whose blood?
A: I compared it to the evidence.
Q: And your conclusions from that analysis?
A: Actually from the evidence, it is inconclusive test results,

so I cannot do any comparison.
Q. So it was inconclusive results?

386 Ex. 2, August Hearing Transcript at 39:21-40:3, 79:4-5.
387 D yer v. M acD ougall, 201 F.2d 265, 269 (2d Cir. 1952) (emphasis added); see U nited States v. 
C isneros, 491 F.2d 1068, 1075 (5th Cir. 1974) (“Certainly, a witness’s credibility is measured in 
part by his demeanor while on the stand.”).
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A.
Q .

Yes, you can say that. 
Well, what would you say? 
Well, it’s inconclusive.388A.

Instead of simply answering “yes” to the simple, straightforward questions 

regarding the “inconclusive” results, Mr. Chu hesitated and hedged his responses. 

If he believed the results of the blood testing were simply inconclusive, why did he 

qualify his answers? Why did he not simply say “yes” when asked if the test was 

inconclusive? His refusal to do so suggests that Mr. Chu, at a minimum, knew the 

truth was more complex than an “inconclusive” result. It is more likely, however, 

that Mr. Chu refused to give a simple answer because he knew the real results were 

not at all “inconclusive.”

The findings of the Bromwich investigation, along with Mr. Chu’s demeanor 

at trial, do not simply highlight the inadequate training and incompetence of HPD 

Crime Lab employees389—they expose an appalling and systematic practice by

388 Ex. 1, Tr. at 29:401M02 (Chu Trial Testimony).
389 In E x parte  N apper, the Texas Court of Criminal Appeals concluded that the evidence did not 
establish that Joseph Chu committed perjury in that case with respect to his testimony regarding 
DNA statistical estimates because, in light of the lack of any evidence to the contrary, his false 
testimony was likely attributable to poor training. 322 S.W.3d at 243M4. As detailed above, 
however, the evidentiary record in this case supports the conclusion that Mr. Chu intended to 
deceive the jury. Nevertheless, N apper is factually distinguishable because, while N apper  
essentially involved an error in calculations due to flawed methodologies, in this case, Mr. Chu 
(1) inexplicably combined the results from clearly distinct samples to support an “inconclusive” 
result, (2) failed to disclose the lab worksheets that would have revealed his deception, and (3) 
failed to even mention during his testimony that he had discovered a foreign blood group 
substance. There is simply no argument that Mr. Chu was confused regarding the proper use of 
the term “inconclusive” with respect to basic serological testing. As such, this is not a case 
without evidence suggesting that Mr. Chu committed perjury—this is a case without evidence 
suggesting that Mr. Chu simply made a mistake.
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HPD Crime Lab employees of intentionally withholding and misrepresenting 

exculpatory test results. In particular, the Final Report by the Bromwich 

Commission documents thirty cases in which the HPD Crime Lab refused to report 

adverse blood-typing results and added only misleading, one- or two-line 

supplements to offense reports. In particular, chemists were loath to report AB 

blood-type results such as Mr. Chu found here, apparently because of lack of 

confidence in their own blood-typing accuracy where this rarest of blood types 

appeared.390 391 392 * Mr. Chu’s perjured testimony is yet another example of this 

systematic and intentional deception.

3. Mr. Raby did not have the opportunity to discover the 
perjured testimony at trial or in a Motion for New Trial

Mr. Raby did not have the opportunity to discover Mr. Chu’s perjured 

testimony at trial or in a motion for new trial. When the State knowingly uses 

false testimony, and a habeas applicant can show that he was unable to raise this 

claim at trial or on appeal, a court must grant relief from the judgment obtained by 

that use. In Grahremani, the applicant was charged with aggravated sexual 

assault against a fourteen-year-old girl (L.S.). During the punishment phase at

390 Final Report of the Independent Investigator for the Houston Police Department (“HPD”) 
Crime Laboratory and Property Room (“Final Bromwich Report”), at 97-98, available at 
http://www.hpdlabinvestigation.org/reports/070613report.pdf.
391 See Ex parte  N apper, 322 S.W.3d at 243.
392 E x parte  G rahrem ani, 332 S.W.3d 470, 483 (Tex. Crim. App. 2011).

Id. at 473 (applicant was also charged with sexual assault against another fourteen-year-old 
girl, J.R.).
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trial, the mother and father testified that after the incident, L.S. continuously cried, 

becoming seemingly numb, and “somewhat in shock.”394 In addition, the parents 

testified that L.S. showed behavioral changes, becoming withdrawn, unable to be a 

social person, and eventually transferring schools due to harassment by fellow 

students.395 396 397 Further, parents testified that L.S. was sent to a psychiatric hospital 

and then to a boarding school. Id. However, the State knowingly failed to disclose 

a police report, labeled “Work Product” that contained statements made by L.S’s 

father saying that subsequent to the interaction with the applicant, while attending 

therapy, L.S. began a sexual relationship with a twenty-five-year-old drug 

dealer. The court reasoned that the applicant’s due process was violated because 

the State used incomplete, false testimony that created the false impression that 

L.S.’s psychological treatment was “solely attributable to the applicant’s
O Q - I

assault.” The State was aware of evidence showing intervening events that may 

have caused both parents to seek treatment for L.S., namely, her new relationship 

with a drug dealer.398 Finally, the court found that the applicant did not have 

access to the police report showing these facts until his habeas attorney gained

394 Id.
395 Id.
3 9 6  . . .

Id. at 479 (noting that the convicting court found that the State had knowledge of the July 
Report, and the State did not contest these findings).
397 Id. at 482.
398 Id.
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access to it.399 The court concluded that this material evidence, suppressed by the 

State, was grounds to grant relief from the judgment.400

Here, according to the signed affidavit of one of Mr. Raby’s trial attorneys, 

the defense only received an incomplete report from the State indicating that 

blood-type testing was performed but that the results were inconclusive.401 Mr. 

Cantu had no other materials from the State relating to the blood-typing analysis.402 

The HPD Crime Lab worksheet indicating the presence of A activity was not 

included in the files Mr. Cantu forwarded to Mr. Raby’s current counsel in 2001.403 

Additionally, Mr. Raby’s other defense counsel, Michael Fosher, while unable to 

definitively confirm the non-disclosure of Mr. Chu’s test results, stated on October 

28, 2008, that had he known about the presence of foreign blood underneath Mrs. 

Franklin’s fingernails, he would have cross-examined Mr. Chu regarding the 

foreign blood type. Mr. Fosher conducted no such cross-examination.404

It was not until after Mr. Raby’s trial, appeals, and first habeas petition that 

evidence of Mr. Chu’s perjured testimony was discovered through a Public 

Information Act request. Therefore, there was no way to raise this claim in prior 

actions. Moreover, in the thirty or so HPD Crime Lab cases examined by the

3 9 9

4 0 0

401

4 0 2

4 0 3

4 0 4

Id.
Id.
Ex. 30, Cantu Aff. at ̂  3.
Id. at Tf 4.
Id. at 17.
Ex. 1, Tr. at 29:398-403 (Chu Trial Testimony).
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Bromwich Commission in which chemists failed to report blood typing results, 

defendants were likewise unable to overcome such concealment. Evidently, Harris 

County prosecutors at that time had a practice of withholding investigators’ notes, 

or producing them only when the witness took the stand, too late to dissect the 

laboratory charts and understand their significance.

Thus, like Ghahremani, in which the State knowingly used false, incomplete 

testimony, and the habeas applicant did not have access to it until a habeas petition 

was filed, as seen in the present case, the Brady!Chapman harmless error standard 

applies, and this this court must grant relief unless the State can show beyond a 

reasonable doubt that the perjury and concealment of the true blood-typing results 

did not contribute to the conviction.

4. Mr. Raby’s conviction must be reversed because Mr. Chu’s 
perjured testimony contributed to Mr. Raby’s conviction or 
punishment.

A prosecutor’s failure to correct a witness’s perjured testimony denies the 

defendant due process when it prevents the defendant from effectively 

corroborating his own defense theory.405 Further, the knowing use of false 

testimony is “material” when there is a “reasonable likelihood” that the suppressed 

testimony affected the outcome.406 Significantly, as stated above, where the 

applicant could not reasonably discover the perjury, the burden is on the

405 Thomas, 841 S.W.2d at 402.
406 E x parte  G hahrem ani, 332 S.W.3d at 478.
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beneficiary of a constitutional error -  th e  S ta te  -  to prove beyond a reasonable 

doubt that the error complained of did not contribute to the verdict obtained.407

In Ex parte Ghahremani, the main evidence presented by the State at the 

punishment phase was elicited from J.R.’s father and led the convicting court to the 

maximum sentence for J.R.’s case.408 The convicting court then referred to J.R.’s 

father’s testimony to conclude that 25 years was an appropriate punishment for the 

aggravated sexual assault of L.S.409 The court therefore used the false testimony 

and resulting punishment as a baseline from which to sentence the appellant for the 

aggravated sexual assault of L.S.410 The court held that there was a reasonable 

likelihood that the false testimony that affected the applicant’s sentence in J.R.’s 

case also affected his sentence in L.S.’s case.411

Here, the State, through a member of its prosecution team, knowingly used 

perjured testimony that Mr. Raby could not have previously discovered. Mr. 

Raby’s due process claim based on the State’s knowing use of Mr. Chu’s perjured 

testimony must therefore be considered under the harmless error standard. Under 

this standard, Mr. Chu’s perjured testimony is “material (and harmful) unless it can 

be determined beyond a reasonable doubt that [Mr. Chu’s] testimony made no

4 0 7

4 0 8

4 0 9

4 1 0

411

Id. (emphasis added).
Id. at 481.
Id.
Id.
Id.
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contribution to [Mr. Raby’s] conviction or punishment.”412 Given that the 

State’s case against Mr. Raby is comprised of a weak and inconsistent custodial 

statement and zero physical evidence, Mr. Chu’s perjured testimony—which (1) 

caused the jury to erroneously believe that Mr. Raby simply could not be excluded 

as the source of the blood found underneath the decedent’s fingernails, and (2) 

prevented the jury from knowing that someone other than Mr. Raby bled on the 

decedent at the time of her death—unquestionably contributed to Mr. Raby’s 

conviction or punishment. Further, even if Mr. Raby were to have the burden of 

showing by a preponderance of the evidence that this perjured evidence 

contributed in any way to his conviction, he can readily do so based on these same 

facts. Mr. Raby’s conviction must therefore be reversed.

C. Mr. Raby is entitled to relief because the State violated his 
constitutional due process right by using Mr. Chu’s perjured 
testimony to obtain his conviction, even if unknowingly.

A habeas applicant’s due process rights are violated by the State’s use of 

perjured testimony during trial—even if it was used unknowingly.413 If the State 

unknowingly used perjured testimony, and the applicant lacked the ability to 

discover the error in time for trial or subsequent habeas petitions, the applicant

41" E x parte  Napper, 322 S.W.3d at 241 (emphasis added) (citing Ex parte  Fierro, 934 S.W.2d at 
372-73); see Chapm an v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967).
413 Ex parte  Chabot, 300 S.W.3d 768, 771 (Tex. Crim. App. 2009); see also E x Parte Robbins, 
360 S.W.3d 446, 459 (Tex. Crim. App. 2011) (discussing that a defendant’s due process 
violation may occur if the State used false testimony to obtain a conviction, “regardless of 
whether it does so knowingly or unknowingly”).
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may “avail himself of the [] harmless error standard.”414 Under this standard, the 

false testimony “is material (and harmful) unless it can be determined beyond a 

reasonable doubt that the testimony made no contribution to the applicant’s 

conviction or punishment.”415

In Ex parte Chabot, the applicant was convicted of murder in 1987.416 The 

conviction was premised almost entirely on witness testimony that the appellant 

tied down, sexually assaulted, and shot the victim three times, and further, that the 

witness played no part in the murder or the sexual assault.417 No other physical 

evidence linked the appellant to the murder.418 However, a DNA test conducted in 

2007 revealed that the witness did indeed have sexual contact with the victim.419 

The court found that the DNA results conclusively linked the witness to the 

victim’s sexual assault, and that the witness therefore perjured himself at trial.420

414 Ex parte  Napper, 322 S.W.3d 202, 242 (Tex. Crim. App. 2010) (quoting E x parte  Fierro, 934 
S.W.2d 370, 375 n.10 (Tex. Crim. App. 1996)); Ex Parte Weinstein, 421 S.W.3d 656, 665-66 
(Tex. Crim. App. 2014) (“This Court has consistently held that testimony ‘need not be perjured 
to constitute a due process violation; rather, ‘it is sufficient’ that the testimony was ‘false.’ This 
due-process claim is ‘not aimed at preventing the crime of perjury-which is punishable in its own 
right-but [is] designed to ensure that the defendant is convicted and sentenced on truthful 
testimony.’ Neither a witness’s nor the State’s good or bad faith is relevant to a ‘false-testimony 
due-process error analysis.’ The proper question in a false-testimony claim is whether the 
particular testimony, taken as a whole, ‘gives the jury a false impression.’”) (citations omitted).
15 Id. at 241 (emphasis added); see Chapm an v. California, 386 U.S. 18, 87 S. Ct. 824 (1967).

416 E x parte  Chabot, 300 S.W.3d at 769.
417 Id. at 770.
418 Id.
4,9 Id.
420 Id. at 772.

130



The court found that it could no more tolerate a conviction based in any way

on unknowing use of perjured testimony, than knowing use, and applied the same

Giglio test that applies to knowing use of perjury where there has been a

reasonable opportunity to discover the perjury -  that is, the applicant must show by

a preponderance of the evidence that the witness’s perjured testimony contributed

to the applicant’s conviction and punishment. Applying this standard, it granted

relief from the judgment of conviction.421 422

D. Mr. Raby is entitled to relief because the State violated his due 
process rights by wrongfully allowing and failing to correct Mr. 
Chu’s false and/or misleading testimony

Even if the Court is unconvinced that Mr. Chu intentionally deceived the 

jury, Mr. Raby is nevertheless entitled to relief based on the State’s use of Mr. 

Chu’s false and/or misleading testimony under the authority of United States v. 

Bagley, 473 U.S. 667, 678, 679 n.8 (Sup. Ct. 1985) and Ex parte Napper, 322

S.W.3d 202, 242 Tex. Ct. Crim. App. 2010). Where an applicant’s due process 

rights have been violated through the use of false testimony, “[tjhere is no need for 

a defendant to show the witness knew the testimony was false or otherwise 

harbored a sufficient culpable mental state to render the witness subject to 

prosecution for perjury.” Instead, “it is sufficient if the testimony is false and

421 Id.
422 In re M .P.A., No. 03-08-00337-CV, 2010 WL 2789649 at *26 (Tex. App.—Austin 2010, pet. 
denied) (quoting R am irez v. State, 96 S.W.3d 386, 393-97 (Tex. App.—Austin 2002, pet. refd)).
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misleading to the trier of fact.”423 Moreover, “whether the rule is violated or not 

does not depend upon the [applicant’s ability to demonstrate the witness’s specific 

factual assertions were technically incorrect . . . [i]t is sufficient if the witness’s 

testimony gives the trier of fact a false impression.”424 In addition, there is no 

requirement that the false testimony be “criminally perjurious.” 425 Therefore, the 

rule is not to prevent the crime of perjury, but rather, to ensure that the defendant is 

convicted on truthful testimony.426

There is no requirement that the government actively solicit the false 

evidence; rather, the government’s failure to correct false evidence when it appears 

is sufficient to amount to a due process violation. The State has a continuing duty 

to correct false testimony whenever it comes to the State’s attention.427

Thus, so long as Mr. Chu’s testimony misled the trier of fact, Mr. Raby is 

entitled to relief if he can establish by a preponderance of the evidence that Mr. 

Chu’s false and/or misleading testimony contributed to his conviction or

423 Id.
424 Id.
425 G hahrem ani, 332 S.W.3d at 478.
426 Id .; Ex P arte W einstein, 421 S.W.3d 656, 665-66 (Tex. Crim. App. 2014) (“This Court has 
consistently held that testimony “need not be perjured to constitute a due process violation; 
rather, ‘it is sufficient’ that the testimony was ‘false.’” This due-process claim is “not aimed at 
preventing the crime of perjury-which is punishable in its own right-but [is] designed to ensure 
that the defendant is convicted and sentenced on truthful testimony.” Neither a witness’s nor the 
State’s good or bad faith is relevant to a “false-testimony due-process error analysis.” The proper 
question in a false-testimony claim is whether the particular testimony, taken as a whole, “gives 
the jury a false impression.”) (citations omitted).
427 Estrada v. State, 313 S.W.3d 274, 288 (Tex. Crim. App. 2010).
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punishment.

Regardless of whether Mr. Chu’s testimony is found to be perjured, false, 

misleading, or mistaken, Mr. Chu’s testimony undeniably gave the jury a false 

impression of the evidence in Mr. Raby’s case. Indeed, the District Court has 

specifically found that “reporting of the blood typing of the fingernail samples as 

‘inconclusive’ was contrary to and not supported by the recorded laboratory test 

results.”428 429 Instead of testifying regarding the true results of the serological 

testing—which established the existence of a blood group substance underneath 

the decedent’s fingernails that was foreign to both Mr. Raby and the decedent— 

Mr. Chu led the jury to believe that the blood type test results were simply 

inconclusive, and therefore insignificant to the case. Rather than being 

insignificant, however, the test results actually indicated that someone other 

than Mr. Raby bled on or near the decedent at the time of her death. When 

considered with the lack of physical evidence presented against Mr. Raby at trial 

and Mr. Raby’s vague and inconsistent custodial statement, Mr. Chu’s false and/or 

misleading testimony concerning the blood-type testing more likely than not 

contributed to Mr. Raby’s conviction or punishment.

428 Ex parte Napper, 322 S.W.3d at 242 (quoting Ex parte Fierro, 934 S.W.2d at 372) (holding that the 
“normal” standard of review for habeas petitions is the preponderance of the evidence standard). In 
Estrada v. State, the Texas Court of Criminal Appeals similarly held on direct appeal that false testimony 
that did not rise to the level of perjury nevertheless violated due process when there was “a fair 
probability that [the] death sentence was based upon . . . incorrect testimony.” 313 S.W.3d at 287.
429 Ex. 62, District Court Amended Findings of Facts at Tf 21.

133



Furthermore, even if the court were to somehow conclude that Mr. Chu was 

so completely ignorant that he could not understand what a conclusive result was 

after working for many years as a chemist, and even if the court believes that the 

withholding of the AB blood type result wasn’t done out of lack of confidence in 

the result (which would still be perjury), but only out of blind allegiance to typical 

HPD serologists’ practice at that time, (though an unethical practice), the court 

cannot conclude that prosecutors’ conduct here was so ignorant as to be innocent. 

They had the worksheets and knew about the appearance of A blood group 

substance in the results. They thus knew Mr. Chu was not telling the whole story 

but creating a false impression, relying on defense counsel’s ignorance. The 

evidence demonstrates that the prosecutors’ conduct in allowing the jury to be 

misled was knowing.

Therefore, under the preponderance of the evidence standard, Mr. Raby has 

established a violation of his constitutional rights and his conviction must be 

reversed.

E. Mr. Raby is entitled to relief because the State violated his due 
process rights by destroying exculpatory or potentially useful 
evidence

Mr. Chu first used an improper method of blood typing that unnecessarily 

consumed much of the biological material contained under Mrs. Franklin’s
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fingernails, before finally using an appropriate method to test the blood.430 By the 

time he was done, there was minimal material left to subject to DNA testing in 

2006. In fact, as to Mrs. Franklin’s right hand, there was “very little” material and 

noticeably less than what was available for the left hand.431 Ultimately, the DNA 

lab was not able to pull any DNA profile from the material from the right hand.432 

From the left hand, however, as noted above, a DNA profile was retrieved, 

representing one or more male individuals who cannot be either Mr. Raby or the 

two grandsons who lived with Mrs. Franklin.433

The Supreme Court has recognized a Constitutional duty to preserve 

evidence “that might be expected to play a significant role in the suspect’s 

defense.”434 “To meet this standard of constitutional materiality, evidence must 

both possess an exculpatory value that was apparent before the evidence was 

destroyed, and be of such a nature that the defendant would be unable to obtain 

comparable evidence by other reasonably available means.”435

Failure to preserve material exculpatory evidence (and not mere potentially 

useful evidence) violates due process rights irrespective of whether the government

430 Ex. 75, Chu Lab Worksheets; Ex. 2, August Hearing Transcript at 27:12-18; 45:13-̂ 46:13; 
48:1-25; 42:13-24.
431 Ex. 7, Johnson Aff. 2008 § 23.
432 Ex. 36, SERI report, dated June 2, 2006, at 2 (conclusion 2).
433 Ex. 41, Raby DNA Testing Results; Ex. 39, Benge and Rose DNA Testing Results.
434 C alifornia v. Trombetta, 467 U.S. 479, 488 (1984).
435 Id. at 489; C handler v. State, 278 S.W.3d 70, 75 (Tex. App.—Texarkana 2009, no pet.).
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acted in good faith or bad faith.436 In determining whether the loss or destruction 

of potentially exculpatory evidence violates a defendant’s due process rights, 

courts weigh the following three factors: (1) the likelihood that the lost evidence 

was exculpatory; (2) the likelihood that the defendant was significantly prejudiced 

at trial by the absence of the evidence; and (3) the level of government 

culpability.437

Here, there can be no question that the lost evidence was material. As 

shown in State’s Exhibit # 47, the crime scene photograph of Mrs. Franklin’s fist 

displayed in Section 11(B) supra, Mrs. Franklin’s nails were long and the blood 

underneath them evident. The medical examiner clipped the nails, and Mr. Chu 

blood-typed them, because their evidentiary importance was obvious in 1992. 

Further, Dr. Johnson has decried the missed opportunity resulting from Mr. Chu’s 

incompetence and wasteful consumption of the fingernail evidence -  her 

uncontroverted evidence is that this was crucial evidence to waste, and no other 

source of evidence was comparable to these fingernail scrapings.438 And as 

explained above, foreign DNA detected from fingernail scrapings is rare and tends

436 Chandler, 278 S.W.3d at 75.
437 U nited States v. M cN ealy, 625 F.3d 858, 868 (5th Cir. 2010) (citing U nited States v. M oore, 
452 F.3d 382, 388 (5th Cir. 2006)); A rizona  v. Youngblood, 488 U.S. 51, 58 (1988). Conversely, 
failure to preserve merely potentially useful evidence does not constitute a denial of due process 
absent a showing of bad faith. M cNealy, 625 F.3d at 868; Youngblood, 488 U.S. at 58.
438 Ex. 7, Johnson Aff. 2008 § 23.
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to be persistent and probative; it is not the same as other marginal “DNA transfer” 

evidence, such as trace skin cells found on clothing.439

Of importance here, forensic studies of fingernail analysis show that the 

right hand of a victim of violent crime tends to contain more foreign biological 

material, including more foreign biological material than the left hand, in the case 

of right-handed victims.440 This is not surprising to those of us without scientific 

backgrounds when we think about how we use our hands to defend ourselves. 

There is every reason to think that if foreign material could be found underneath 

the nails of the left hand, it also was at one time present under the nails of the right 

hand, and could have been detected through the Y-chromosome testing to which 

the nail material was subjected in 2006 and 2007.

In fact, we know there was biological material under the nails of Mrs. 

Franklin’s right hand that was not Mr. Raby’s, because Mr. Chu detected it there 

when he finally performed the correct blood-typing analysis -  it was type A (or 

AB) blood.441 Had the evidence not been consumed, DNA testing would have

439 See generally all of the fingernail analysis articles contained in the scientific articles section 
of the exhibits to this brief See also Ex. 93, G. Meakin, A. Jamieson, DNA Transfer: Review  
and  Im plications fo r  C asew ork, Forensic Science International: Genetics 7 (2013) 434-̂ 143, 
passim .
440 Ex. 110, M. Caputo, E. Canonaco, D. Corach, System atic analysis o f  decadactylar  
subungueal genetic  traces in m urder cases, Forensic Science International: Genetics Supplement 
Series 5 (2015) e414-e415 (examining detection rates in different hands and fingers and noting 
that “it could be expected to obtain a major percentage of exogenous material detection in right 
hands because only 10-15% of worldwide population is left-hander”).
441 Ex. 75, Chu Lab Worksheets; Ex. 62, District Court’s Amended Findings of Fact ̂  20.
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shown the DNA profile likely linked to that type A blood, whether or not we could 

identify the individual. Such evidence standing alone would have been strong 

evidence of innocence. If it matched the left hand DNA profile that has been 

detected, there would be no more discussion of the theoretical possibility that the 

evidence was deposited via mere “casual contact.” Thus, the evidence lost was 

likely exculpatory, and material under the Trombetta standard.

Further, if Mr. Chu had not performed the wrong blood-typing tests, more 

biological material to test could have meant the detection of more alleles from the 

left hand, and thus resolution of many of the issues concerning the left-hand DNA 

profile. In particular, Dr. Gahn argued that the DNA test result evidence pointed to 

multiple contributors, and although she ultimately acknowledged, in agreement 

with Dr. Johnson, that the evidence could represent artifacts, such that one 

contributor was also possible,442 more biological material could have settled the 

number of contributors definitively. With sufficient biological material, perhaps 

more traditional DNA analysis of certain alleles on the X-chromosome could have 

been completed, in addition to, or instead of, the Y-chromosome testing (which 

Mr. Raby requested on advice of experts in order to bypass Mrs. Franklin’s blood, 

which was likely plentiful under the nails). If so, the profiles could have been

442 Ex. 3, January Hearing Transcript at 124:10-126:1; 126:2-13.
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checked against the CODIS database of prison inmates and might have produced a 

match to a known individual. Clearly, much has been lost.

Instead of preserving critical evidence for just this kind of scientific 

contingency, HPD assigned a DNA Crime Lab employee who was not a serologist 

to analyze the evidence. Mr. Chu then proceeded to perform the wrong test on the 

material on both hands, wasted a great quantity of material, hid his actual results in 

an HPD Crime Lab supplement to the Homicide Report that falsely characterized 

his results as “inconsistent” (and failed to report negative tests on Mr. Raby’s 

clothing),443 and testified falsely that he had found nothing with blood-type 

analysis. Further, Mr. Chu, whose actions are imputed to the State, either failed to 

tell the prosecutors about his exculpatory finding, or he told them and they did 

nothing to further investigate the case in light of evidence that pointed away from 

their suspect. Finally, Mr. Chu’s waste of forensic evidence, coupled with his 

propensity to conceal exculpatory evidence, was part of a pattern of behavior that 

the Fourth and Fifth Bromwich Reports made a matter of public record.444 

Whether or not such conduct falls short of bad faith, which is not the applicable 

standard for exculpatory evidence, it most certainly satisfies 

McNealy/Moore/Youngblood's lower “level of government culpability” factor.

443 Ms. Hamby testified, and the Court agreed, that this non-disclosure independently violated 
accepted practices within the forensic serology community. Ex. 2, August Hearing Transcript 
17:17-25:18; Ex. 62, District Court’s Amended Findings of Fact  ̂22.
444 See Ex. 78, Fourth and Fifth Bromwich Reports, discussed supra.
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Given the State’s culpability in this matter, including Mr. Chu’s own 

culpability, and given the likely and irreplaceable exculpatory value of the lost 

evidence, Mr. Chu’s needless destruction of crucial fingernail scraping material 

from both hands constitutes a violation of Mr. Raby’s due process rights.

VII.
Claims for Relief Raised in Federal Habeas Proceedings 

In this section, Mr. Raby presents claims that he first presented in his federal

petition for habeas corpus, but that have never been considered by a Texas court. 

Despite the fact that these claims were not raised in Mr. Raby’s first application 

under Article 11.071, he is entitled to relief either because (1) the claims include 

new factual bases that were not available when Mr. Raby’s first writ application 

was filed (Article 11.071, Section 5(1)); (2) but for the constitutional violation, no 

rational juror would have convicted or returned an affirmative answer on the 

special issues in the punishment phase (Article 11.071, Section 5(1)); or (3) Mr. 

Raby’s state-appointed habeas counsel was ineffective for failing to raise these 

claims in his first application (as discussed in Section VIII, infra).
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A. Mr. Raby’s conviction violates the Sixth and Fourteenth 
Amendments because he received ineffective assistance of counsel 
at the guilt-innocence phase of trial

1. Mr. Raby was denied effective assistance of counsel at the 
suppression hearing in violation of the Sixth and Fourteenth 
Amendments

The State had no physical evidence tying Mr. Raby to this crime, and no 

eyewitness testimony placing him inside the house. Other than Mr. Raby’s 

custodial statement, the State’s evidence showed at most that Mr. Raby was in 

Mrs. Franklin’s neighborhood on the evening of the crime. It is beyond serious 

dispute that, in the absence of Mr. Raby’s custodial statement, Mr. Raby would not 

have been convicted, and likely would not have been prosecuted.

Despite the overwhelming significance of the custodial statement to this 

case, however, defense counsel failed to develop what would have been Mr. 

Raby’s best chance at acquittal—the case for suppression. See supra Section 11(B). 

Defense counsel’s failure stems from their blind acceptance of Mr. Raby’s 

custodial statement and guilt. Presuming that Mr. Raby’s statement to police was 

substantially true, defense counsel failed to conduct a sufficient interview of their 

client to learn what really happened on the night of the crime, or how the statement 

was obtained.445

445Defense counsel never interviewed Mr. Raby in detail about either the day of the crime, or the 
day of the interrogation. Ex. 21, Raby Aff. If 43. Although defense counsel did visit Mr. Raby 
several times before trial, they never spent more than 15-30 minutes at a time with Mr. Raby. Id.
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Defense counsel never learned about or developed the following critical facts 

for use in moving to suppress the custodial statement:

• Mr. Raby has no memory of going into the house or committing this
446crime.

• Mr. Raby was extremely intoxicated on the night of the crime as a result 
of drug and alcohol consumption, so much so, that he blacked out and 
cannot remember all of what happened or where he was that evening 
other than being near the house on the night of the crime.446 447

• Mr. Raby had been abusing alcohol from at least the age of eleven, and 
had a history of similar alcohol-related memory loss.448

• In an effort to calm his anxiety immediately before the police detained 
him, Mr. Raby had ingested between five and eight tablets of Tylenol 
with codeine, an opiate known to cause drowsiness.449 Defense counsel 
failed to follow up when Mr. Raby told him these facts before the 
suppression hearing.

• The custodial statement consists of Mr. Raby’s description of his 
whereabouts during the day and early evening of October 15, and Sgt.

Furthermore, on several occasions, defense counsel simply “visited,” reading a newspaper or 
chatting about matters unrelated to the case. Id.
446 Id. at H 29.
447 Id. at 1] 28. This is entirely consistent with the story of the interrogation told by Sgt. Allen, 
who testified to the critical moment at which he contends Mr. Raby began to tell him the truth:

[Mr. Raby denied] that he had actually gone to the victim’s house. I told him 
that I knew he wasn’t being truthful, that he had been identified as going over a 
fence from the victim’s backyard, and at that time Raby looked down at the floor 
and his eyes teared up and he stated that he was there . . . .  I asked him if he 
would be willing to give a written statement, and he said that he would.

Ex. 1, Tr. 25:40-41 (emphasis added).
Ex. 21, Raby Aff. 1 3; Ex. 27, Aff. Paul Wayne Taylor (“Taylor” Aff.) 12-13, Ex. 14; 

Aff. James Daniel Jordan (“Jordan Aff.”) f 15.
Ex. 21, Raby Aff. 1| 30; Ex. 6, Frumkin Aff. 1f 12; see also Ex. 69, Tylenol with codeine 

entry, printed from Physician’s Desk Reference website.
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Allen’s word-for-word description of the crime itself, posed to Mr. Raby 
in the form of yes-or-no questions.450

• The portion of the custodial statement that reads, “The next day I knew I 
had killed Edna,”451 was suggested to Mr. Raby by Sgt. Allen after Mr. 
Raby repeatedly refused to describe, because he had no recollection o f 
the actual murder.452

• After Mr. Raby was charged with the murder, his then-girlfriend, Ms. 
Gomez, visited him in jail and asked him whether it was true that he had 
signed a statement. He answered, “yeah,” with a tone of finality.453 But 
when Ms. Gomez asked why, he replied, “Because they told me that they 
were going to lock you up and put Chris [her newborn child] in foster 
care.”454

• At the time of the interrogation, Mr. Raby believed he would face about a 
ten-year prison sentence if he confessed to the crime, and had no idea he 
was “confessing” to something punishable by death.455

• At the time of the interrogation, Mr. Raby did not (and still does not) 
understand that his silence could not be used against him in any way.456

• Defense counsel failed to follow up when Mr. Raby told them he had 
requested counsel prior to his interrogation at the police station.457

• Mr. Raby has traits associated with borderline personality disorder, 
which is characterized by intense (but stormy) emotional attachments,

4 5 0 Ex. 21, Raby Aff. 141. The statement does not directly describe the killing itself, but instead 
contains only the vague statement that Mr. Raby and Ms. Franklin “went to the floor” and that 
Mr. Raby saw blood on his hands. Ex. 68, Custodial Statement at 2.

Ex. 68, Custodial Statement at 3.
Ex. 21, Raby Aff. H 28-29.
Ex. 29, Wilkin Aff. 1 33.
Id.
Ex. 21, Raby Aff. 1 42; Ex. 6, Frumkin Aff. 1 18.

451

4 5 2

4 5 3

4 5 4

4 5 5

456 Ex. 6, Frumkin Aff. 1 9.
437 While Mr. Raby was sitting in a car waiting to be transported to the police station, one of the 
arresting officers (probably Sgt. Stephens) began to question Mr. Raby. In response to Mr. 
Raby’s denials that he had been involved in the crime, the officer responded, “Don’t lie. We 
know you did it.” Mr. Raby replied, “if that’s how you’re going to be, I want a lawyer.” The 
officer replied, “We will talk about all that later. We are fixing to go downtown right now.” Ex. 
21, Raby Aff. 133.

143



and consistent feelings of guilt and low self-worth.458 It was natural for 
Mr. Raby to fill in the holes in his “guilty knowledge” that he was near 
the crime scene.459 If trial defense counsel had consulted and presented 
an expert psychologist at the suppression hearing, it would have been 
apparent how Mr. Raby could have confessed to a crime he did not 
remember committing.

At the suppression hearing, defense counsel focused only on the coercive 

circumstances of the interrogation caused by the police officers’ taking Mr. Raby’s 

girlfriend, Ms. Gomez, and her infant son into custody. As to that limited issue, 

defense counsel failed to develop the significant evidence, including Mr. Raby’s 

close and extended relationship with Ms. Gomez and her son and the extent to 

which the police used Mr. Raby’s anxiety for their welfare to extract the 

confession they wanted.460 Mr. Raby was with Ms. Gomez and her baby on the 

morning of his arrest and learned that they too had been taken to the police station 

that morning.461 He overheard Ms. Gomez soothing the baby in an adjoining 

room.462 The officers suggested that Ms. Gomez could be charged with aiding and 

abetting and that her baby could be placed in protective custody.463 When Mr. 

Raby asked why Ms. Gomez was in custody, the response from his interrogators

See Ex. 6, Frumkin Aff. ][ 4.
Id. at If 17.
Ex. 29, Wilkin Aff. m 7, 10, 13. 
Ex. 67, Offense Report, at 2.045.

4 5 8

4 5 9

4 6 0

461

462 Ex. 21, Raby Aff. 1 37.
463 Ex. 21, Raby Aff. fflf 38, 40. In fact, Sergeant Wendell interviewed Ms. Gomez while she was 
detained at the station, asking, among other questions, whether Mr. Raby had said anything to Ms. Gomez 
about having committed the crime. Ex. 29, Wilkin Aff. 27-28. She told him no, and Sergeant Wendell 
told Ms. Gomez in unequivocal terms that she could be arrested and her baby placed in foster care. Id.
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was simply, “You want to tell me what I want to know?”464 Mr. Raby began to 

answer yes to Sgt. Allen’s questions, and demanded at regular intervals to see Ms. 

Gomez.465 Each time, Sgt. Allen answered, “We’ll talk about that some more 

later,” or “you can see her later.”466

Mr. Raby’s deep emotional attachment to Ms. Gomez and her infant son put 

intense pressure on Mr. Raby to go along with whatever the officers wanted. Mr. 

Raby’s interrogators encouraged him to believe that Ms. Gomez was in danger of 

being charged, and Mr. Raby reacted by being highly protective of her and her 

child. Only afterwards was Mr. Raby allowed to see Ms. Gomez and her child, for 

three minutes, before he was taken to be booked.467 Because defense counsel did 

not interview Ms. Gomez, much less call her at the suppression hearing, they failed 

to develop this important available evidence about Mr. Raby’s particular 

susceptibility to coercion.

Viewed in light of the entire context—Mr. Raby’s intoxicated blackout on 

the evening of the crime, his natural tendency to view himself as guilty, the 

strength of his emotional attachment to Ms. Gomez and her son, the fact that he 

was high on codeine during the interrogation, the fact that he thought he would 

serve ten years in prison if he confessed, the fact that he thought he’d get in just as

464 Ex. 21, Raby Aff.  ̂38.
465 Ex. 21, Raby Aff. f 41.
466 Id.
467 Id .; Ex. 29, Wilkin Aff. If 31.
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much trouble if he remained silent, not to mention the fact that he had requested a

lawyer—the case for suppression becomes far more compelling.

The fact is that people sometimes do confess to crimes they did not commit,

even capital crimes. Scientific developments and continued investigations have

made this far clearer today than it was at the time of Mr. Raby’s trial, or even at the

time of his original habeas petition.468 The growing ubiquity of DNA testing, in

particular, has revolutionized our understanding of the frequency and seriousness

of false confessions. Empirical studies are emerging. A study chronicled in 2004

in the North Carolina Law Review catalogues and analyzes 125 cases between

1971 and 2002 of “proven interrogation-induced false confessions (i.e., cases in

which indisputably [due to DNA evidence] innocent individuals confessed to

crimes they did not commit.)”469 The authors found that the vast majority of false

confessors were juveniles or men in their 20’s or 30’s, who were subjected to

lengthy and intensive interrogations.470 The authors describe a familiar paradigm:

Once the investigator has convinced the suspect that he is powerless 
to change his situation—because his denials will not be accepted and 
he cannot change the overwhelming incriminating evidence that the 
police claim to possess—the investigator offers the suspect 
inducements (i.e., reasons to confess) that are designed to persuade 
him that he is psychologically, materially, and/or legally better off by

4 6 8 Courts are beginning to acknowledge the very real danger of false confessions. See People v. 
Kow alksi, 492 Mich. 106 (Mich. 2012) (admitting expert testimony on false confessions due to 
improved understanding of these issues).
469 Ex. Ill, Drizin & Leo, The prob lem  o f  fa lse  confessions in the post-D N A  w orld , 82 NC L R 
891,932-49(2004).
470 Id. at 948.
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cooperating with police and confessing than he is by continuing to 
deny any role in the crime.”471

This precisely describes the circumstances of Mr. Raby’s interrogation.

A statement should be suppressed if it was given involuntarily, which can 

occur either when the police obtain the statement through coercive means, or when 

a suspect’s waiver of his rights is not knowing and intelligent.472 In this case, 

regardless of the coercive tactics used by police, Mr. Raby’s waiver of his Fifth 

and Sixth Amendment rights was not knowing and intelligent. If defense counsel 

had not focused solely on coercion, but instead had developed and presented the 

compelling case of unintelligent waiver, there is a reasonable probability that the 

statement would have been suppressed. In this case, in the absence of Mr. Raby’s 

statement, the State had absolutely no evidence to prove that Mr. Raby even 

entered the Franklin house, much less that he killed Mrs. Franklin. Mr. Raby could 

not have been convicted solely on the State’s evidence that Mr. Raby was in the 

neighborhood on the evening of the crime,473 and that a witness saw a man who 

compared favorably in build to Mr. Raby—but that the witness could not identify 

as Mr. Raby—-jumping the fence from the direction of Mrs. Franklin’s home later 

that night.474 Accordingly, Mr. Raby was prejudiced by defense counsel’s

471 Mat 914-15.
472 M oran v. Burbine, 106 S. Ct. 1135, 1140-41 (1986); see also Ex. 6, Frumkin ̂  10.
473 Ex. l,Tr. 28:304-05.
474 Ex. 1, Tr. 28:314-19.
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unreasonable failure to develop and present the compelling case for suppression of 

Mr. Raby’s coerced and involuntary statement.

2. Mr. Raby received ineffective assistance of counsel at the 
guilt/innocence phase of his trial in violation of the Sixth 
and Fourteenth Amendments

a. Defense counsel abandoned their advocacy role at the 
guilt-innocence phase of trial by conceding Mr. 
Raby’s guilt

Defense counsel made no opening statement and presented no evidence at 

the guilt-innocence phase of trial.475 Despite the fact that Mr. Raby’s custodial 

statement was the only piece of evidence linking him to the crime, and that there 

was a compelling story to explain why he agreed to the false statement,476 defense 

counsel made no attempt to challenge the validity of the statement or elicit that Mr. 

Raby did not remember committing the crime. Instead, no less than seven times

475 Mat 27:12; 29:416.
476 Even when the State called Ms. Gomez to the stand to establish that Mr. Raby had fled from 
the police early in their investigation, trial counsel did not ask Ms. Gomez any questions to 
establish the depth of her emotional attachment to Mr. Raby, or what happened at the police 
station, or, in fact, any questions at all. Defense counsel did not call an expert psychologist to 
explain to the jury why suspects sometimes give false statements, and why a defendant with a 
borderline personality disorder might believe he committed a crime that he could not remember, 
or confess to a crime to protect a girlfriend. Defense counsel did not question Sgt. Allen to raise 
any doubt about the circumstances of the interrogation. To the contrary, trial counsel invited Sgt. 
Allen to reiterate the State’s case:

Q. Mr. Raby spoke to you about the incident? He spoke to you freely about the 
incident after speaking to him and indicating his desire to speak to you about it?
A. Yes, sir, he did.

Id. at 28:255 (emphasis added).

148



during closing arguments, defense counsel expressly conceded that Mr. Raby had 

killed Mrs. Franklin:

4 7 7

47 S

4 7 9

4 8 0

481

We know that Ms. Franklin was killed and Mr. Raby admitted killing 
her. We know that.477 *

>8 * 8«

[T]he state has proved there was a killing, they have proved that Mr. 
Raby committed this killing . . . .

8= 8= 8=

Well, we have had what is it, four days of testimony? Some of it 
interesting, some of it not. Some of it revealing, some not so. But 
what we do have, of course, is a confession.479

8= * *

[Mr. Raby] signs a document that indicates that he’s going to make a 
confession. He and Officer Allen get along and Charles wants to get 
this off his chest, and then he makes a confession.480

8= 8= *

[Y]ou can conclude only one thing, that . . . Charles Raby made a 
confession. He made a confession about a very horrible thing he had 
done. He made a confession about doing something to a lady he had 
known almost all his life.481

* 8: *

And if you do that, you look at all the evidence that’s been given to 
you and make those reasonable conclusions that you have, because all 
of you are real people of common sense, and you can conclude only

Id. at 30:442.
Id. at 30:444.
Id. at 30:445.
Id  at 30:458.
Id. at 30:460.
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one thing, that Charles made a confession, confessed to a horrible 
thing he did on the 16th of October.482

* * *

We have the evidence, and I know you will make a conclusion and I 
think you will conclude with us is that the truth is that Charles Raby 
killed Mrs. Franklin and nothing more.m

Defendants in criminal cases are entitled to zealous and effective 

representation. Generally, representation is ineffective and relief is warranted if 

the attorney’s performance “falls below an objective standard of reasonableness” 

and if “there is a reasonable probability that, but for counsel's unprofessional 

errors, the result of the proceeding would have been different.”484 485 An exception to 

the prejudice prong of this test pertains, however, if “counsel entirely fails to 

subject the prosecution’s case to meaningful adversarial testing.”483 It follows that 

defense counsel who “ informs the jury that it is his view of the evidence that there 

is no reasonable doubt regarding the only factual issues that are in dispute has 

utterly failed to subject the prosecution’s case to meaningful adversarial testing.”486 

Defense counsel’s abandonment of their role as advocates for Mr. Raby 

constructively denied him the assistance of counsel.

482 Id. at 30:461. Actually, the crime occurred on October 15, 1992.
483 Id. at 30:461-62 (emphasis added).
484 B ell v. C one, 535 U.S. 685 (2002) (quoting Strickland  v. W ashington, 466 U.S. 668 (1984)).
485 U nited States v. Cronic, 466 U.S. 648 (1984).
486 U nited States v. Sw anson, 943 F.2d 1070, 1074 (9th Cir. 1991).
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Applying this standard in Haynes v. Cain, the Fifth Circuit granted a writ of 

habeas corpus for a defendant whose lawyers told the jury, “the evidence will show 

that Brandon Haynes is guilty o f second degree murder. Nothing more. ”487 The 

court held that because Haynes’s trial counsel expressly conceded that Haynes 

committed the underlying offense of second degree murder, and did not contest the 

State’s evidence, they failed to subject the prosecution’s evidence to meaningful 

adversarial testing, and worked a constructive denial of counsel.488 An en banc 

panel later reversed on narrow factual grounds, emphasizing that Haynes’s 

counsel’s choices were defensible in light of the “overwhelming” physical 

evidence they faced at trial: Haynes’s semen was found in his victim; the victim’s 

wallet was found hidden in the wall of his home; and both videotape and 

eyewitness testimony placed Haynes at the scene of the murder precisely when it 

occurred.489 In dissent, however, three judges on the en banc panel emphasized the 

long list of cases holding that “the Sixth Amendment is violated when counsel 

concedes the accused’s guilt as to a lesser crime” over a defendant’s objections.490

487 H aynes v. Cain, 272 F.3d 757, 759 (5th Cir. 2001).
488 Id. at 761-65.
489 H aynes v. Cain, 298 F.3d 375, 382 (5th Cir. 2002).
490 Id. at 387 (citing State v. Carter, 270 Kan. 426, 14 P.3d 1138, 1148 (Kan. 2000) (defense 
counsel’s strategy of conceding felony murder in an attempt to prevent conviction of first degree 
murder even though the defendant maintained his innocence on all charged crimes was the 
functional equivalent to entering a guilty plea and violated both the Sixth Amendment and 
defendant’s due process rights to a fair trial)); N ixon v. Singletary, 758 So.2d 618, 625 (Fla. 
2000)(counsel’s comments conceding defendant's guilt were the functional equivalent of a guilty 
plea).
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The court’s en banc ruling in Haynes relied heavily on the “overwhelming” 

physical and scientific evidence of Haynes’s guilt; the ruling would clearly have 

been different were it not for that evidence. Yet such “overwhelming” physical 

and scientific evidence is lacking entirely in this case. Indeed, as explained below, 

the physical evidence here is positively exculpatory and directly contradicts Mr. 

Raby’s custodial statement. Defense counsel failed to challenge that statement, 

despite its manifest unreliability, its inconsistency with physical and scientific 

evidence, and the fact that it formed the solitary foundation for Mr. Raby’s 

conviction. Defense counsel expressly conceded to the jury that Mr. Raby 

murdered Ms. Franklin, despite his plea of not guilty and his desire to maintain his 

innocence.

Total abandonment of advocacy cannot be dismissed as a strategy that is 

entitled to any deference. The Fifth Circuit has emphasized that it “recognize[s] 

the distinction between strategic judgment calls and plain omissions” and that it “is 

not required to condone unreasonable decisions parading under the umbrella of 

strategy, or to fabricate tactical decisions on behalf of counsel when it appears on 

the face of the record that counsel made no strategic decision at all.”491 Even if the 

decision of defense counsel to concede Mr. Raby’s guilt reflected a deliberate 

choice to focus solely on whether Mr. Raby had committed the predicate felony,

491 Koon v. Cane, 277 Fed. Appx. 381, 386 (5th Cir. 2008).
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such “strategy” would have been based on a patently unreasonable 

misapprehension of the law that resulted in conceding the predicate felony as well 

as the murder.492 Defense counsel’s obsession with showing that Mr. Raby entered 

through the door rather than through a window shows that they believed that the 

State had to prove that Mr. Raby broke into Mrs. Franklin’s house in order to prove 

burglary.493 Breaking-and-entering is not required to establish burglary.494 Mr. 

Raby’s statement that he walked in the front door without being invited and then 

murdered Mrs. Franklin established every element of burglary. By conceding the 

validity of the custodial statement, defense counsel effectively conceded the entire 

crime of capital murder.495

The only way that defense counsel’s decision not to contest the custodial 

statement could possibly have been reasonable trial strategy is if they reasonably 

believed that capital murder in the course of a burglary required some substantial

492 It is well-established that an attorney’s decision is not entitled to deference as a “strategy” 
when it is based on an unreasonable misunderstanding of the law. See, e.g., M oore v. Johnson, 
194 F.3d 586, 616 (5th Cir. 1999).
493 Ex. 1, Tr. 27:148-56 (questioning Mr. Benge extensively about the alleged entry window); 
30:438 (stating in closing argument that there was no evidence of forced entry to prove 
burglary); 28:232-240 (questioning Sgt. Allen extensively about the alleged entry window); 
30:440 (stating in closing, “[o]n the burglary, if he would have broke in, there would have been 
some type of forced entry . . . .The door was probably open and he just went in. There was no 
forced entry”); 30:452 (stating in closing, “[tjhere is no entry through the window. There’s no 
such testimony about entry through the window. So what do we have? We go back to the 19th of 
October, 1992, when Charles made a confession: entry through the door”).
494 See, e.g., C lark v. State, 667 S.W.2d 906, 908 (Tex. App.—Dallas, 1984, writ ref d).
495 H aynes, 272 F.3d at 764.
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element that Mr. Raby’s statement did not provide.496 This might have been a 

reasonable belief if they thought that Texas law required proof of an independent 

felony to establish capital murder through a burglary (i.e., that the defendant 

committed or intended to commit a felony other than the murder, which thus 

constituted the burglary that elevated the murder to capital murder). Only in 2000, 

when it decided Homan v. State, did the Court of Criminal Appeals decide 

definitively that the State could prove capital murder by showing that the 

defendant unlawfully entered the home and then committed murder.497 There is 

nothing in the trial record, however, suggesting that defense counsel had this 

“independent felony” requirement in mind when they decided not to challenge the 

reliability of the custodial statement. They did not object to this construction of the 

capital murder statute or request a charge requiring the jury to find that the 

burglary included an independent felony.

Thus, defense counsel abdicated their role as advocates for Mr. Raby by 

conceding every element of capital murder. Under Haynes, defense counsel’s 

complete failure to subject the State’s case to the “crucible of meaningful 

adversarial testing” is a constructive denial of counsel.498 Prejudice must be 

presumed, and Mr. Raby’s capital murder conviction must be reversed.

496 See, e.g., M oore, 194 F.3d at 616.
497 H om an v. State, 19 S.W.3d 847, 848 (Tex. Crim. App. 2000).
498 H aynes, 272 F.3d at 761 -65.
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Even if prejudice is not presumed, the totality of the evidence establishes 

that the custodial statement was obtained under highly coercive circumstances, in 

which Mr. Raby did not understand the consequences of his decision. Given the 

vagueness of the statement, and the fact that it deviates materially from the crime- 

scene evidence introduced at trial, the circumstances of the statement likely would 

have caused the jury to question not just the voluntariness of the statement, but its 

veracity. In the absence of any other significant evidence of Mr. Raby’s guilt, see 

Section 11(F), supra, there is a reasonable probability that but for this deficient 

performance by defense counsel, at least one juror would have found reasonable 

doubt.

b. Mr. Raby’s defense counsel made numerous, 
nonstrategic errors at the guilt/innocence phase of 
trial

In addition to conceding nearly every element of capital murder, defense 

counsel made numerous other nonstrategic errors at trial. These nonstrategic errors 

fall into the following categories: (1) failure to cross-examine State witnesses 

effectively on important issues; (2) failure to obtain experts to contradict State 

witnesses on important issues; (3) questioning of witnesses that served no purpose 

other than to reinforce the State’s case or inflame the jury; (4) failure to develop 

and present evidence of alternative suspects; (5) failure to object to 

mischaracterizations of testimony; (6) focusing on irrelevant issues; (7) failure to
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make relevant points at closing argument; and (8) most strikingly, failure to object 

to the State’s highly improper and prejudicial comment during closing argument on 

Mr. Raby’s post-arrest silence and failure to testify.

First, defense counsel failed to cross-examine State witnesses effectively on 

important issues, including:

• Defense counsel’s failure to cross-examine the medical examiner to 
clarify ambiguities in his testimony regarding whether the two-inch 
pocketknife that was seen in Mr. Raby’s possession could have caused 
the four-inch wounds to Mrs. Franklin. The medical examiner testified 
that a two-inch blade can cause four-inch wounds by depressing the 
body, but noted that he found no hiltmarks and that a hiltmark “is a clue 
in the autopsy table to tell us that that blade came all the way down.. ..”499 
The medical examiner’s testimony was ambiguous about whether a two- 
inch blade likely could have caused a four-inch wound without leaving 
hiltmarks, yet defense counsel asked no questions about this critical 
issue;

• Defense counsel’s failure to cross-examine the medical examiner to 
establish and emphasize the absence of any bruises on Mrs. Franklin’s 
body that would be consistent with attempted sexual assault, as well as to 
demonstrate that Ms. Franklin suffered from senile purpura, meaning 
that she bruised easily;500

• Defense counsel’s failure to cross-examine witnesses who testified that 
Mrs. Franklin was found “nude from the waist down”501 wearing only a 
“shirt,” or “blouse,”502 with the medical examiner’s report which stated 
that she was wearing a gown.503 Because the only evidence even 
arguably suggesting a sexual assault was the fact that Mrs. Franklin was 
found “nude from the waist down,” evidence that she was apparently

499 Ex. 1, Tr. 27:35-36.
500 Ex. 8, RadelatAff. 1 11.
501 See Ex. 1, Tr. 28:188 (Sgt. Allen).
502 See Ex. 1, Tr. 27:131 (Eric Benge).
503 Ex. 73, Office of the Medical Examiner of Harris County Autopsy Report of Edna Mae 
Franklin, Investigator’s Report appendix.
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dressed for bed, in a gown that could have ridden up during the attack, 
was highly probative on a critical issue;504 505

• Defense counsel’s failure to call or cross-examine police officers who 
worked the crime scene about other garments of clothing that were 
strewn about the room where Mrs. Franklin was found505, in addition to 
the pants and panties that the State contended were removed from Mrs. 
Franklin in the attack;

• Defense counsel’s failure to cross-examine the “elastic expert” who 
testified that panties that police officers found near the crime scene 
appeared to be “tom and not cut,”506 to establish that it was possible that 
the elastic in the panties had simply worn out or had been severed at 
another time;

• Defense counsel’s failure to cross-examine Sgt. Allen to challenge 
whether a stain on panties found at the scene was fresh, and actually 
blood;507

• Defense counsel’s failure to cross-examine Sgt. Allen to establish that 
Mr. Raby had no cuts or scratches on his arms when he was arrested;508 
and

• Defense counsel’s failure to cross-examine Sgt. Allen to establish the 
absence of blood on Mr. Raby’s jeans when he was arrested, even though 
the custodial statement says that he was wearing the same jeans on the 
day of the crime.509

The failure to effectively prepare cross-examination questions can by itself 

constitute ineffective assistance of counsel. In Koon v. Kain, the Fifth Circuit 

ruled that counsel’s failure to properly prepare for a key cross-examination of a

504 In fact, sexual assault could not be scientifically inferred from the state of Mrs. Franklin’s 
dress. Ex. 8, Radelat Aff.  ̂13.
505 Ex. 74 (Defense Trial Exhibit #31).
506 Ex. 1, Tr. 29:391-93.
507 Ex. 1, Tr. 28:232-262.
508 Mrs. Franklin’s attacker probably received bruises or scratches on his or her arms during the 
attack. Ex. 8, Radelat Aff.  ̂16.
509 See Ex. 68, Custodial Statement at 3.
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fact witness, by eschewing opportunities to interview the witness before trial, 

constituted ineffective assistance and prejudiced the defendant.510

Second, defense counsel failed to present expert witnesses to contradict State 

witnesses on important issues, including:

• expert pathological evidence to show that a two-inch to three-inch knife 
like that Mr. Raby supposedly possessed is not likely to have made four- 
inch wounds, especially not without leaving hiltmarks;511 and

• expert criminalistics evidence to show that an attacker in a stabbing such 
as this one: (a) likely would have gotten scratches or cuts on his hands, 
either from struggling with the victim or after the knife became slippery 
with blood;512 and (b) likely would have gotten blood on his clothes.513

• expert criminalistics evidence to show that the stain on the panties 
collected from the crime scene, if indeed it was blood, was not fresh at 
the time of collection.514

Third, the bulk of defense counsel’s examination of State witnesses served 

no purpose other than to lead the witnesses into reiterating the State’s case. 

Although it is not possible to include every instance of this practice here, 

representative examples include:

• the vast majority of defense counsel’s cross-examination of the medical 
examiner simply walked the witness through all the gruesome and

510 277 Fed. Appx. 381, 387 (5th Cir. 2008).
511 In fact, the knife used to attack Mrs. Franklin was probably three to four inches in length. Ex. 
8, Radelat Aff. 116.
512 Ex. 7, Johnson Aff. 7; Ex. 8, Radelat Aff. 16.
513 Ex. 7, Johnson Aff.^7.
514 The “blood stain” was not challenged on cross-examination of Sgt. Allen, who testified to it. 
Ex. l,Tr. 28:195.
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inflammatory injuries to Mrs. Franklin, without even attempting to make 
a point relevant to the defense;515 and

• in questioning Mr. Benge, defense counsel emphasized—indeed, he even 
got on the floor and demonstrated—that Mr. Benge allegedly found Mrs. 
Franklin in a “spread eagle” position.516 * 518 This questioning had no 
conceivable purpose other than to inflame the jury on the sexual assault 
allegation.

Fourth, defense counsel failed to develop and present evidence to implicate 

alternative suspects in the crime, and thus to generate reasonable doubt in the 

minds of the jurors. For example, Ms. Perras, Mr. Benge’s friend, would have 

testified that she observed that drugs were likely sold out of Mrs. Franklin’s house, 

and that Mr. Benge had told her on the night of the murder that he suspected the 

killer was someone to whom he owed money. In addition, defense counsel 

should have investigated Mr. Bangs’s potential involvement in the crime. Mr. 

Benge named Mr. Bangs as a possible suspect on the night of the crime. Mr. 

Bangs was living at the house at the time,519 520 and was painting Mrs. Franklin’s 

house, in exchange for which he expected money that he may or not have been 

paid by the evening of the crime. Significantly, Mr. Bangs was arrested for

515 Ex. l,Tr. 27:44-56.
516 Ex. 1, Tr. 27:141-42.
5,7 Ex. 19, Perras Aff.lt 3, 8.
518 Ex. 67, Offense Report at 2.021. Mr. Benge told police that Mr. Bangs was a drug addict and 
in the past had stolen Mr. Benge’s shotgun and paycheck. Mr. Benge pointed out that Mr. 
Bangs, like Mr. Raby, knew about a broken pane in the southeast bedroom window. Id.
519 Mr. Benge and Mr. Rose both reported that Mr. Bangs had recently been in the house. Ex. 
67, Offense Report at 2.017. Someone was likely sleeping on the couch, as crime scene 
photographs and descriptions show. See Ex. 67, Offense Report at 2.025; Crime scene photo, 
State Ex. 42A.
520 Ex. 67, Offense Report at 2.017.
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assaulting another elderly woman less than a year after Mrs. Franklin’s murder, 

and before Mr. Raby’s trial.321

Fifth, defense counsel failed repeatedly to object to mischaracterizations of 

important evidence, unqualified expert opinions, and conclusions of law. Instances 

include:

• failure to object to Sgt. Allen’s testimony that Mrs. Franklin’s “pants had 
been turned inside out and pulled off the body and discarded a couple of 
feet from the body. Her panties had been ripped off and discarded . . . .  
[Wjhen someone has been disrobed in this manner, the pants turned 
inside out, that would be indicative of an attempted sexual assault;”521 522

• failure to object to Sgt. Allen opining on (and misstating) what 
constitutes a burglary and robbery;523 and

• failure to object to Sgt. Allen opining that he “knew [Mrs. Franklin’s 
injuries] occurred with a small pocketknife” and could have been 
inflicted with a two-inch blade.524

Sixth, defense counsel focused on irrelevant issues. Specifically, defense 

counsel focused obsessively on whether Mr. Raby had entered through a window, 

suggesting instead that he entered through the door.525 It is irrelevant whether Mr.

521 Ex. 70, Edward Bangs criminal record. In fact, police officers for a time put a hold on Bangs’ 
case when he was arrested for another crime soon after the murder. Id.
522 Ex. 1, Tr. 28:188-89.
523 Ex. 1, Tr. 28:189.
524 Ex. l,Tr. 28:264.
525 Ex. 1, Tr. 27:148-56 (questioning Mr. Benge extensively about the alleged entry window); 
28:232-240 (questioning Sergeant Allen extensively about the alleged entry window); 30:438 
(stating in closing argument that there was no evidence of forced entry to prove burglary); 
30:440 (stating in closing, “[o]n the burglary, if he would have broke in, there would have been 
some type of forced entry . . . .The door was probably open and he just went in. There was no 
forced entry”); 30:452 (stating in closing, “[t]here is no entry through the window. There’s no
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Raby entered the house through the window (as the State alleged) or through the 

front door (as Mr. Raby stated in his statement to police). Nonconsensual entry is 

all that is required for burglary; forced entry is not required.326 Furthermore, the 

evidence at trial demonstrated that Mr. Raby had been permitted to enter the house 

through a window on a number of occasions.526 527 Under those circumstances, entry 

through the window was at least as consistent with consent, if not more so, than 

entry through the door.

Seventh, defense counsel failed utterly to emphasize critical, relevant facts 

to the jury in closing arguments, including:

• the fact that Mr. Raby was a friend of Mrs. Franklin’s grandsons and had 
been allowed to sneak into the house on numerous occasions,528 and thus 
may have had consent to enter the house;

• the fact that Mrs. Franklin’s grandsons, and their friends, used and sold 
drugs in the Franklin house, and that there were thus many unsavory 
characters around the house;529

• the fact that a small restaurant waiter’s tray and paring knife (probable 
drug paraphernalia) were found where they did not belong in Mr. 
Benge’s room;530

such testimony about entry through the window. So what do we have? We go back to the 19th 
of October, 1992, when Charles made a confession: entry through the door”).
526 See, e.g., Clark, 667 S.W.2d at 908.
527 Ex. 1, Tr. 27:65-66 (Mr. Benge and Mr. Rose allowed Mr. Raby to enter through the window 
on “quite a few occasions.”).
528 Id.
529 Ex. 19, Perras Aff. 1 3.
530 Ex. 1, Tr. 28:247.
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• the fact that the housepainter, Mr. Bangs, knew where Mr. Benge kept his 
tools (such as Mr. Benge’s screwdriver, found in the alleged entry 
window);531

• the fact that Mr. Bangs had a reputation for violence, and unpredictable 
violent behavior;532 533

• the fact that the eyewitness who observed a man hopping a fence from 
the direction of the Franklin house testified that the man was around 6’ 
tall, whereas Mr. Raby is only 5’6” tall.233 Only under extensive leading 
by the State did the witness change his testimony to say the man he saw 
“compared favorably” in build to Mr. Raby;534 and

• the fact that Mr. Bangs was over six feet tall,535 more closely matching 
the original description in the testimony of a neighbor who saw a man 
hopping the fence from the direction of the Franklin house on the night of 
the crime.

Eighth, and perhaps most significantly, defense counsel did not object to the 

State’s highly improper and prejudicial comments on Mr. Raby’s post-arrest 

silence as to the predicate felonies and his failure to testify at trial. As discussed 

above, Mr. Raby’s custodial statement did not contain facts that would support the 

State’s argument that Mr. Raby had broken into Mrs. Franklin’s house and 

attempted to sexually assault and rob her. Perhaps in recognition of this, the 

State’s closing argument used Mr. Raby’s silence to fill in or explain away those 

gaps:

531 Ex. 1, Tr. 27:152-53.
532 See Section 11(G) supra.
533 Ex. 1, Tr. 28:316-18; Ex. 67, Offense Report at 2.033.
534 Ex. 1, Tr. 28:316-18.
535 Ex. 67, Offense Report at 2.033.
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[I]s it any wonder that a person who would attack a helpless, fragile, 
arthritic little old lady and stab her as many times as he did, brutalize 
her, slit her throat, ripped her clothes off, ripped her panties, anyone 
who would do something so cowardly, is it any wonder that when he 
runs, that h e  is  s ilen t a fter  h e  ru n s? He doesn’t go to the police. He 
isn’t filled with remorse. When he gets the call that the police are 
coming, when he gets that call from his mother, he flees, indicating 
guilty knowledge. Is it any wonder that that type o f coward w o u ld  
n o t f e s s  up to  a ll  th e  de ta ils  o f  h is  s ta tem en t to  th e  p o lic e  ? Of course 
not.536

The emphasis on Mr. Raby’s silence was plainly meant to equate Mr. Raby’s 

silence with guilt. Yet defense counsel failed to object, much less request a 

mistrial, in response to any of the repeated references to Mr. Raby’s silence, each 

one of which constitutes such serious prosecutorial misconduct that it would 

independently support a mistrial.537

536 Ex. 1, Tr. 30:462-63 (emphasis added).
537 See U nited States v. E dw ards, 576 F.2d 1152, 1155 (5th Cir. 1978) (“The prosecutor by his 
comments brought the defendant’s silence upon arrest and at trial to the attention of the jury, 
apparently intending to shore up his less-than-overwhelming evidence by leading the jury to 
make inferences of guilt from defendant’s silence. We must therefore reverse. In so doing we 
note that the comment upon silence of the accused is a crooked knife and one likely to turn in the 
prosecutor’s hand. The circumstances under which it will not occasion a reversal are few and 
discrete.”); see also G ravley v. M ills, 87 F.3d 779, 785 (6th Cir. 1996) (reversing conviction 
based on ineffective assistance of counsel where “[t]he most compelling evidence of counsel’s 
incompetence was her failure to object to very serious instances of prosecutorial misconduct,” 
including prosecutor’s comments to jury on defendant’s silence); Freem an v. Class, 95 F.3d 639, 
644 (8th Cir. 1996) (“[Djefense counsel’s inaction allowed the jury to equate [defendant’s] 
silence with guilt. There was no reasonable tactical basis not to object to these comments. On 
the contrary, a motion for a mistrial would have been appropriate and should have been made.” 
(citations omitted)).
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c. Alternatively, defense counsel’s failure to obtain Mr. 
Chu’s lab worksheets in pre-trial discovery fell below 
constitutionally permissible standards and prejudiced 
Mr. Raby

To be very clear, Mr. Raby does not believe that defense counsel were 

ineffective in failing to uncover the HPD lab report showing a third person’s blood 

under Mrs. Franklin’s fingernails. It was the prosecution’s duty to disclose that 

evidence without a request, and Mr. Raby does not believe that defense counsel are 

at fault for failing to obtain that evidence. By the same token, without the lab 

report, it was impossible for defense counsel to effectively impeach Mr. Chu on 

cross-examination. While they could have asked more probing questions, it is Mr. 

Raby’s belief that Mr. Chu would have continued to perjure himself by stating that 

the results were inconclusive, knowing that counsel did not have the documents 

needed to contradict him.

To the extent the State now asserts that this evidence was available to the 

defense, if only defense counsel had asked “the right questions,” then defense 

counsel’s performance necessarily fell below constitutionally reasonable standards 

of adequacy by failing to ask those questions. Similarly, if the State asserts that 

defense counsel in fact did have the HPD lab report, which Mr. Raby denies, then 

defense counsel’s failure to critically evaluate that report and use it effectively in 

determining and executing the strategy for the case fell below constitutionally 

reasonable standards of adequacy.
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d. Defense counsel’s failure to object to impermissible 
comments on his silence during oral argument at the 
guild/innocence phase of his trial violated the Sixth 
and Fourteenth Amendments

Defense counsel stood silent while counsel for the State, in his closing

argument, made highly improper and prejudicial comments on Mr. Raby’s

post-arrest silence as to the predicate felonies and his failure to testily at trial. As

discussed supra Section 11(E), Mr. Raby’s custodial statement did not support the

State’s argument that Mr. Raby had broken into Mrs. Franklin’s house and

attempted to sexually assault and rob her. In closing argument, the prosecution

attempted to neutralize and possibly “flip” this fatal flaw in his capital murder

case, saying to the jury early in his argument:

[I]s it any wonder that a person who would attack a helpless, fragile, 
arthritic little old lady and stab her as many times as he did, brutalize 
her, slit her throat, ripped her clothes off, ripped her panties, anyone 
who would do something so cowardly, is it any wonder that when he 
runs, that h e  is s ile n t a fter  h e  ru n s? He doesn’t go to the police. He 
isn’t filled with remorse. When he gets the call that the police are 
coming, when he gets that call from his mother, he flees, indicating 
guilty knowledge. Is it any wonder that that type o f coward w o u ld  
n o t f e s s  up to a ll th e  de ta ils  o f  h is  s ta tem en t to th e  p o lic e ? Of 
course not.

The State’s repeated emphasis on Mr. Raby’s silence -  whether interpreted 

as comments on Mr. Raby’s silence on the predicate felonies in his custodial 

statement, his failure to testify at trial, or both (the only reasonable interpretations) 538

538 Ex. 1, Tr. 30:462-63 (emphasis added).
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-  are plainly meant to equate Mr. Raby’s silence with guilt. There can be no 

question that defense counsel and the jury heard the State argue that someone who 

would kill Mrs. Franklin is the kind of person that would stay silent afterwards, 

and that the kind of person that would run from police (“indicating guilty 

knowledge”) is someone who would not confess to “all the details” of his crime. 

Yet defense counsel failed to object, much less request a mistrial, in response to 

any of the repeated references to Mr. Raby’s silence, each one of which constitutes 

such serious prosecutorial misconduct that it would independently support a 

mistrial.539 These repeated failures cannot be dismissed as strategic choices.540

539 See U nited States v. Edwards, 576 F.2d 1152, 1155 (5th Cir. 1978) (“The prosecutor by his 
comments brought the defendant’s silence upon arrest and at trial to the attention of the jury, 
apparently intending to shore up his less-than-overwhelming evidence by leading the jury to 
make inferences of guilt from defendant’s silence. We must therefore reverse. In so doing we 
note that the comment upon silence of the accused is a crooked knife and one likely to turn in the 
prosecutor’s hand. The circumstances under which it will not occasion a reversal are few and 
discrete.”); see also G ravley v. M ills, 87 F.3d 779, 785 (6th Cir. 1996) (reversing conviction 
based on ineffective assistance of counsel where “[t]he most compelling evidence of counsel’s 
incompetence was her failure to object to very serious instances of prosecutorial misconduct,” 
including prosecutor’s comments to jury on defendant’s silence); Freem an v. Class, 95 F.3d 639, 
644 (8th Cir. 1996) (“[Djefense counsel’s inaction allowed the jury to equate [defendant’s] 
silence with guilt. There was no reasonable tactical basis not to object to these comments. On 
the contrary, a motion for a mistrial would have been appropriate and should have been made.” 
(citations omitted)); G irts v. Yanai, 501 F.3d 743 (6th Cir. 2007)(granting habeas petition in case 
of alleged murder because prosecutor’s comments on defendant’s post-arrest silence had effect 
of focusing jury on defendant’s invocation of Fifth Amendment rights and away from 
weaknesses in government’s case)-,Mackey v. Russell, 148 Fed. Appx. 355, 368 (6th Cir 2005) 
(granting habeas petition because defense counsel’s failure to object to prosecutor’s comments 
on defendant’s silence exacerbated other non-strategic errors, and “no reasonable trial strategy” 
could justify the failure).
540 See, e.g., Freem an, 95 F.3d at 644.
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B. Mr. Raby was convicted on the basis of a false and involuntary 
custodial statement that was obtained in violation of the Fifth, 
Sixth, and Fourteenth Amendments

As is set out fully in Section 11(E), supra, Mr. Raby was convicted on the 

basis of a false statement that police obtained under coercive circumstances, after 

Mr. Raby requested counsel, and without a knowing and intelligent waiver of Mr. 

Raby’s Fifth Amendment rights. Mr. Raby’s conviction on the basis of this 

illegally obtained statement violates clearly established constitutional law, and 

must be reversed.541

C. Mr. Raby was denied effective assistance of counsel at the 
punishment phase of his trial in violation of the Sixth and 
Fourteenth Amendments

At the punishment phase, defense counsel rendered constitutionally 

defective assistance, principally by failing to investigate and present available 

evidence that in all reasonable probability would have resulted in a life sentence.

541 See, e.g., M oran v. Burbine, 475 U.S. 412, 106 S. Ct. 1135, 1140-41 (1986) (finding that in 
custodial interrogations, a waiver of the privilege against self-incrimination (M iranda rights) is 
valid if on the basis of the totality of the circumstances surrounding the interrogation: (1) the 
relinquishment of the right was “voluntary in the sense that it was the product of a free and 
deliberate choice rather than intimidation, coercion, or deception”; and (2) the waiver is made 
with a full appreciation for “the nature of the right being abandoned and the consequences of the 
decision to abandon it”); Edw ards v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 1883-86 (1981) 
(holding that “when an accused has invoked his right to have counsel present during custodial 
interrogation, a valid waiver of that right cannot be established by showing only that he 
responded to further police-initiated custodial interrogation even if he has been advised of its 
rights;” an accused who has invoked a right to counsel is not subject to further interrogation 
outside the presence of counsel unless the accused himself “initiates further communication, 
exchanges, or conversations with the police”).
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On the issue of future dangerousness, defense counsel presented an expert 

witness who became involved in the case only a week before he testified and who 

did not prepare a report detailing his opinions for use by counsel in advance of 

trial. Moreover, this expert’s methods have since been discredited by, among 

others, the Texas Attorney General’s office.

On the issue of mitigation, through inattention rather than any strategic 

decision making process, defense counsel conducted almost no investigation of 

Mr. Raby’s social, educational, family, and medical history. As a result, defense 

counsel knew relatively little about Mr. Raby’s dysfunctional background, 

adolescent onset alcohol and drug abuse, and psychological and developmental 

disorders. To illustrate, defense counsel called several mitigation witnesses with 

whom they had never met or spoken, ignorant of what knowledge or insight those 

witnesses might possess. Mr. Raby’s mitigation witnesses were therefore often 

confused and mistrustful on the stand; as elicited, their testimony was more 

harmful than good. Perhaps most damaging of all, defense counsel presented no 

evidence that would assist the jury in understanding that the slight mitigation 

evidence that was presented was offered not to excuse Mr. Raby’s conduct, but to 

diminish his moral culpability.
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1. Defense counsel failed to develop and present available 
evidence to contest the probability that Mr. Raby would 
commit acts of criminal violence, and instead presented an 
unreliable expert who exaggerated the risk that Mr. Raby 
would commit acts of violence if sentenced to life in prison

In order to return a sentence of death, the jury was required to find beyond a 

reasonable doubt that there was a probability that Mr. Raby would commit criminal 

acts of violence in the future that would constitute a continuing threat to society.542 

The State presented evidence that Mr. Raby had engaged in violent behavior in his 

past, and asked the jury to conclude that he would continue to commit criminal acts 

of violence in the future. Defense counsel did almost nothing to rebut the State’s 

case, except to present testimony from a supposed expert, Walter Y. Quijano, 

Ph.D. The “future dangerousness” case that defense counsel presented was 

unreasonably inadequate, however, for two related reasons. First, defense counsel 

did not present the available, powerful evidence that the probability that Mr. Raby 

would commit criminal acts of violence if sentenced to life in prison was 

negligible. Second, the testimony of Dr. Quijano was methodologically unreliable, 

and as a result tended to exaggerate the risk that Mr. Raby would commit criminal 

acts of violence if sentenced to life in prison.

542 Tex. Code Crim . Proc. § 37.071(2)(b)(l).
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a. Defense counsel failed to present critical expert 
testimony to assist the jury in making a reliable 
prediction of Mr. Raby’s risk of future acts of 
criminal violence

To make a reliable assessment of the risk that a defendant will commit 

criminally violent acts in the future, a jury needs accurate statistical information 

and guidance in assessing that risk.543 544 545 It is well-established that uninformed jurors, 

in the absence of such information and guidance, frequently base their decisions on 

a number of faulty concepts that result in substantially over-estimating the 

likelihood of future violence.344 In short, uninformed jurors are much more likely 

simply to guess that a defendant will commit violent acts in the future simply 

because he has in the past, and to be inflamed by passion and prejudice.543

The first important piece of information that should have been presented to 

the jury by an expert is the importance of base rates to risk assessment.546 Group 

statistical information provides one of the most reliable bases for long-range 

violence riskiassessment.547 Statistical evidence shows that prisons in general, and 

capital murderers in particular, are far less violent than most people assume, and 

can be managed effectively in administrative segregation.548

543 See Ex. 4, Aff. Mark D. Cunningham, Risk Assessment (“Cunningham Risk Assess.”) f 12.
544 Id.
545 Id.
546 Id. at f  13.
547 Id.
548 For example, base rate data regarding capital offenders and their disciplinary outcome in the 
general prison population reveals that fewer than 10% commit chronic violent rule infractions,

170



Moreover, defense counsel should have challenged the State’s assertion, and 

Dr. Quijano’s agreement, that there is “a great deal of violence in prison,” and that 

“folks are sometimes killed.”349 That testimony would almost certainly lead the 

jury to a conclusion that homicide in the Texas Department of Criminal Justice 

(“TDCJ”) is a routine event and, by implication, a significant aspect of any 

violence risk presented by Mr. Raby. In fact, homicide and assault are relatively 

rare in prison—less common than outside prison.530 Had the jury been advised of 

the actual rates of homicide in TDCJ, their perceptions of the likelihood that Mr. 

Raby would commit violent acts in prison probably would have been quite 

different.

Second, the jury should have been informed about the central importance of 

context in making a reliable assessment of the likelihood of future violence. Quite * 550

and that those inmates can be managed in administrative segregation. Multiple studies in varying 
jurisdictions and across varying decades indicate that over two-thirds of commuted capital 
inmates never have a disciplinary write-up for assaultive conduct. Base rate data thus 
demonstrates probabilities that are well below the “more likely than not” probability standard. 
Group statistical information also would have countered the State’s assertion that Mr. Raby’s 
history of prior violence or re-offending put him at a disproportionate risk of prison violence; 
such histories are common in TDCJ, yet rates of prison violence and parole recidivism among 
capital offenders are low. Id. at 111] 47-67.
^ I d .  at 1fl| 14, 82.
550 Id. At the time of Mr. Raby’s capital sentencing trial in June of 1994, it had been 12 years  
since an inmate-on-staff homicide occurred in TDCJ. During the five years prior to Mr. Raby’s 
1994 punishment phase trial, the inmate-on-inmate homicide rate in TDCJ was 3.72 homicides 
per 100,000 inmates annually. For comparison purposes, the murder rate in the com m unity in 
Texas was 11.9 per 100,000 persons annually in 1993, and 37 per 100,000 persons annually in 
Dallas in 1992. While assault in prison is more common than homicide, this offense still is 
relatively rare. Fewer than 1.3% of inmates were written up for assault on staff or other inmates 
in 1993. Id. at 83-90.
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simply, the likelihood of violence is always a function of context.551 552 553 554 Because 

prison is a different context than the free society, the defendant may not repeat past 

violent acts in prison. Most of the factors identified by Dr. Quijano as predictive 

of violence (personality characteristics, drug and alcohol abuse, gender, family 

instability, work instability, weapons use history, recidivism) apply only to the 

open community, and are not predictive of violence in prison. Defense counsel 

presented no testimony regarding the primacy of context in making a violence risk 

assessment or to differentiate Mr. Raby’s likelihood of violence in prison from the 

capital offense or other violent acts that he may have committed in the community.

Third, defense counsel should have educated the jury about misconceptions 

and “illusory correlations,” so that the jury would not base its risk assessment on 

faulty premises. One faulty premise, which the State argued and with which Dr. 

Quijano inexplicably agreed, is that the severity of the offense is a good predictor 

of criminal violence in prison.334 To the contrary, prison violence simply does not 

predictably follow from pre-confinement violence or the capital offense of 

conviction.555 Also, Mr. Raby’s supposed “attitude problem” toward correctional

551 Id. a tm  15, 72-91.
552 Id.
553 Id.
554 Id. atm 16, 92-93.
555 Id. This fact is not surprising when the makeup of a state prison population is considered. 
First, over 45% of prison inmates have been convicted of a serious violent felony, and 70% have 
had a prior adult prison term -  implicating histories of community violence, violent offenses of
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staff, as it was described by the State at closing argument,356 does not correlate 

with risk of violence in prison. Although hostility to staff, manipulation, 

exploitation, irresponsibility, denial, and the like may be unlikable personality 

traits, they are nearly ubiquitous among prison inmates, and are not predictive of
• • c c oserious violence in prison. Finally, the State’s assertion that an inmate facing a 

capital life sentence likely would be violent because he has “nothing to lose” is an 

illusory correlation. Again, while having an air of plausibility, the reality is that 

the increasing length of sentence appears actually to reduce the risk of violence in 

prison.556 557 558 559

Fourth, and perhaps most importantly, defense counsel should have educated 

the jury that a pattern of violence in the community is not predictive of violence in 

prison. The best predictive factor for risk of criminal violence in prison is prior 

patterns of behavior in TDCJ incarceration.560 Defense counsel essentially ignored 

significant evidence that Mr. Raby’s prior record in TDCJ custody reflected only 

minor infractions, was characterized by extensive compliance, and did not

conviction, and offense deliberation. When the rate of these characteristics is sufficiently high, 
they cease to differentiate which particular inmates will be violent. Id. at 16, 92-03, 95.
556 Ex. l,Tr. 37:1050-51.
557 Ex. 4, Cunningham Risk Assess. 16, 97.
558 Id.
559 Id. at 16, 98. This may be explained by the fact that long-term inmates adopt a perspective 
regarding doing time that promotes adaptation, and have more time to adapt. Id.
560 Id. at 17, 123.
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demonstrate a pattern of serious prison violence.561 562 Until his confinement in the 

Harris County Jail prior to his capital murder trial, Mr. Raby had not displayed a 

pattern of serious violence or staff assault in juvenile custody, prior county jail 

confinement, or TDCJ custody. Mr. Raby’s history of custodial adjustment 

therefore was particularly important to present to the jury, because it shed light on 

the controversy regarding whether Mr. Raby’s violent acts in the Harris County jail 

resulted from harassment or provocation related to the capital murder trial itself.

Finally, defense counsel should have presented a risk assessment from a 

competent expert that started with applicable base rates, and then incorporated the 

particular characteristics of Mr. Raby in light of differences in context.563 Capital 

offenders have a relatively low base rate of serious violence when confined in the 

general prison population.564

Several factors particular to Mr. Raby would be expected to reduce his risk 

of serious violence across a capital life prison term in TDCJ below applicable base 

rates, including his history of no serious violence in multiple, extended

561 Id. at fflf 17, 124-126.
562 Id.
563 Mat1ffl 18, 135-138.
564Id. 70%-80% of capital inmates have no institutional violence after 15 years. This is 
consistent with research regarding the lower rates of institutional misconduct of other long-term 
prisoners. Approximately 90% of non-death row capital offenders in TDCJ ultimately function 
as trustees, which is evidence that correctional staff do not regard them as an eminent or 
disproportionate risk of violence to inmates or staff. The lifetime actuarial likelihood of a capital 
inmate killing another inmate is estimated to be 1% or less. In 1994, the base likelihood that Mr. 
Raby would kill a correctional officer was approximately 1 chance in a million during any given 
year, with that likelihood subsequently falling with age. Id.
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confinements in juvenile facilities and prior TDCJ incarceration, and the substance 

dependence/intoxication context of Mr. Raby’s capital offense.565 On the other 

hand, several factors would tend to increase Mr. Raby’s risk in relation to 

applicable base rates, including his relative youthfulness (although he is nearing a 

neutral age-point), and his altercations with staff in the Harris County Jail 

(although these are complicated by testimony asserting harassment, provocation, 

and falsification).566 On balance, Mr. Raby’s risk of serious violence across a 

capital life term is estimated as modestly above the base group risk rate, but this 

risk rate is nonetheless far below the standard of “more likely than not.”567 * 

Furthermore, because Mr. Raby would have been at least 57 years old if released 

on parole, it is highly unlikely that he would commit acts of criminal violence in

568the parole context.

Defense counsel called Dr. Quijano to testify at the punishment phase, but 

did not ask him to offer any opinion on the relevant issue of how likely it was that 

Mr. Raby would commit acts of criminal violence if sentenced to life in prison.

565 Id.
5 6 6

5 67

5 6 8

Id.
Id.
Id. at ^  138. There is a large body of evidence showing that men become substantially less

likely to commit acts of criminal violence as they age. Because the jury is not supposed to 
consider the possibility of parole at all in assessing punishment under the Texas capital 
punishment scheme, it technically should not be necessary to present evidence about future 
dangerousness on parole because the jury should assume that parole is impossible. As is 
discussed in section X, infra, however, the fact that juries in fact do not assume that a life 
sentence means life without parole requires that the jury be informed that a life sentence renders 
a defendant parole ineligible for 35 years in Texas.
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Instead, defense counsel only asked Dr. Quijano to opine about prison conditions 

and classification levels, without even attempting to relate that information to Mr. 

Raby’s risk of future violent acts. In exchange for Dr. Quijano’s testimony on the 

obvious fact that prisons have security, however, the defense also got Dr. 

Quijano’s numerous, unreliable, and prejudicial opinions that, as described in the 

next section, exaggerated Mr. Raby’s risk of future violence.

b. Defense counsel presented an unreliable expert who 
exaggerated Mr. Raby’s risk of future acts of criminal 
violence

Instead of presenting a competent expert who could explain to the jury why 

Mr. Raby posed a negligible risk of committing future acts of criminal violence if 

sentenced to life in prison, defense counsel presented an incompetent expert who 

used unreliable methodologies, improperly labeled Mr. Raby a “psychopath” with 

no conscience, and acceded to the State’s improper re framing of the issue from 

whether Mr. Raby likely would commit acts of criminal violence to whether Mr. 

Raby was a “threat.”569 In short, Dr. Quijano became an excellent—albeit, 

scientifically unqualified—expert for the State. The reason that defense counsel 

did not anticipate the deficiencies in Dr. Quijano’s testimony may have been that 

Dr. Quijano did not evaluate Mr. Raby until four days before he testified, and did

569 Id. at K 20.
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not produce a written report of his evaluation until months after the trial ended.

In any event, Dr. Quijano did not present reliable expert testimony for the 

following reasons, and should not have been called as a witness.

First, Dr. Quijano’s testimony that Mr. Raby is a psychopath, a sociopath, or 

an individual with an antisocial personality disorder (“APD”)—which he identified 

as synonyms —reflects fundamental misunderstandings of these disorders. 

APD is not synonymous with “sociopath” or “psychopath.”* * * 573 These disorders 

reflect ranges on a continuum of disorders involving difficulty forming intimate 

attachments, but they have different levels of severity and different diagnostic 

criteria.574 Most specifically, psychopathology has a very specific meaning, 

different from APD, and is measured by a separate instrument, the 

Psychopathology Checklist-Revised.575 Finally, APD was in 1994, and continues 

to be, a diagnostic construct of significant scholarly controversy and questionable 

reliability.576 *

c n  A

5 70 Id.; see Ex. 56, Dr. Walter Y. Quijano’s psychological forensic evaluation (“Quijano”), Ex.
39. Interestingly, Dr. Quijano’s written report contains information suggesting that Dr. Quijano 
confused Mr. Raby with another defendat, and failed to understand that Mr. Raby was charged 
with capital murder. Ex. 56, Quijano, passim .
571

572

573

574

5 75

5 7 6

Ex. 1, Tr. 34:545.
Ex. 4, Cunningham Risk Assess, at H 21, 110-119.
Id. at lH 21, 114.
Id. at H 21, 115.
Id. at H 21, 114.
Mat HI 21,118.
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Second, Dr. Quijano’s diagnosis that Mr. Raby is a 

psychopath/sociopath/APD-individual is fraught with errors. To begin with, Dr. 

Quijano’s testimony that the MCMI personality test “showed” that Mr. Raby is a 

sociopath and psychopath reflects a fundamental misunderstanding of the basic 

tools of psychological assessment.578 579 The MCMI, like the MMPI and most other 

personality tests, does not “show” that an individual has any particular personality 

disorder, but rather generates hypotheses that must be investigated and integrated 

with client interviews, records review, third party interviews, and other testing 

data. In Mr. Raby’s case, the diagnosis of APD is inconsistent with other 

findings in Dr. Quijano’s report, including that Mr. Raby is socially withdrawn, 

passive-aggressive, and shows symptoms of a borderline personality disorder.580 581 

Moreover, there is no basis for Dr. Quijano’s inflammatory conclusions that an 

APD-individual has “no conscience,” and that a sociopath/psychopath/APD- 

individual “would despise the most . . . that very person that showed him the
COI

greatest act of kindness.”

3 Ex. 1, Tr. 34:545.
378 Ex. 4, Cunningham Risk Assess, at 22, 106.
579 Id. There also is no basis for Dr. Quijano’s assertion that the MCMI is “much better” than the 
Minnesota Multiphasic Personality Inventory (“MMPI”) in the assessment of psychological 
disorders. See Ex. 1, Tr. 34:533; Ex. 4, Cunningham Risk Assess, atffll 22, 105.
580 Ex. 4, Cunningham Risk Assess, at fflj at 22, 107.
581 Ex. 1, Tr. 34:546. The essence of this continuum of disorders is that the individual does not 
experience enduring emotional reactions that would give rise to loving or despising. Id.
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Third, psychopath, sociopath, and APD disorders are not predictive of future 

violent behavior in prison. Even inmates classified as psychopaths by the PCL- 

R have not been reliably demonstrated to be more likely to commit acts of serious 

violence in prison than non-psychopaths. Furthermore, there is no reliable

. . . 8̂4.correlation between APD and violence in prison. A generally accepted estimate 

is that seventy-five percent of state prison inmates can be diagnosed as exhibiting
coc

an antisocial personality disorder. Because of the pervasiveness of these 

personality disorders among prison imnates, their presence in an individual inmate 

predicts little about his prison behavior and prison violence potential.582 583 584 585 586 587 588 It predicts 

only that the individual is similar to most prison inmates, including the many
. coninmates who adjust well to the prison setting.

Dr. Quijano’s concurrence and agreement with the State’s assertion that Mr. 

Raby was a sociopath/psychopath/APD-individual, combined with his subsequent 

descriptions of those disorders, had ominous implications for the jury’s sentencing 

determinations. To begin with, these labels carry very negative connotations 

among lay people that are different from their distinct meanings in the 

psychological community, so that these labels are problematic even if they are

582 Ex. 4, Cunningham Risk Assess, at ̂ 23, 111.
583 I d  at Iflf 23, 117.
584 Id. attH23, 111.
585 Id.
586 Id.
587 Id. at If 23.
588 Ex. 1, Tr. 34:545-47.
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• 5 8 9  •properly applicable. Second, when improper, these diagnoses tend to have a 

profoundly aggravating effect on a jury’s sentencing considerations, because they 

suggest that no rehabilitation is possible and that future criminal violence is 

inevitable.* 590 * * Dr. Quijano’s misinformed testimony regarding 

sociopath/psychopath/APD formed a significant basis for the State’s final 

argument,391 creating a grave risk that the jury was misled regarding the violence 

risk assessment and mitigation determinations they had to make.

Finally, Dr. Quijano acceded to the State’s subtle but critical (and improper) 

shifts in what was being measured. Although the special issue asked the jury to 

determine whether there was a probability that Mr. Raby would commit acts of 

criminal violence, the State subtly refocused the issue in terms of whether Mr. 

Raby is a “threat” who posed any possibility of committing future acts of 

violence. “ The issue is not simply one of “threat.” All violent felons are 

considered to be a threat. That is an important aspect of securely segregating them 

in prison away from the rest of society, and for maintaining a high degree of 

supervision over them in prison. Thus, if the issue were one of “threat” alone, this 

special issue would have no particularizing effect -  as every capital offender would 

be deemed a threat. Instead, the issue as defined in this case is whether it is more

5 89

5 90

591

5 9 2

Cunningham Risk Assess, at 24, 110.
Id.
Ex. 1, Tr. 37:1044-1046.
Ex. 1, Tr. 34:558; Ex. 4, Cunningham Risk Assess, at 25, 128-134.

180



likely than not that that Mr. Raby would commit acts of criminal violence [of 

sufficient severity and magnitude] to constitute a continuing threat to society. In 

other words, it is the probability of “acts” and not simply the potential of “threats” 

that is at issue.

c. Mr. Raby was prejudiced by defense counsel’s 
unreasonable failure to put on competent and 
appropriate expert testimony on the probability of 
future acts of criminal violence

Like any other issue that a jury must decide, the first special issue in the 

Texas capital sentencing scheme presents a fact question that the jury must decide 

based on the evidence: is it probable that the defendant will commit acts of 

criminal violence in the future if sentenced to life in prison? It is natural for juries 

to believe that the answer to this question must nearly always be yes because, after 

all, the defendant is a convicted capital murderer. The truth is, however, that a 

substantial majority of capital murderers, even those with histories of violence far 

worse than Mr. Raby’s, never commit acts of criminal violence in prison or on 

parole.593

Severity of offense and patterns of behavior outside prison are not highly 

predictive of behavior inside prison, for reasons that are easy to understand but not 

necessarily obvious.594 A better predictor is past behavior during incarceration,

593 Ex. 4, Cunningham Risk Assess, at 47-67.
594 Id. at fflf 92-99.
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and while there was some evidence of violence by Mr. Raby in the Harris County 

Jail awaiting trial, the majority of his incarceration record was clean.595 

Furthermore, if defense counsel had properly focused the jury on this issue, the 

differences between TDCJ and county jail—primarily the fact that a defendant in a 

capital murder trial is a prime target for provocation in county jail—might 

reasonably have caused the jury to conclude that Mr. Raby would adapt (as he had 

before) to TDCJ custody.

Mr. Raby’s jury was not asked to focus on the fact question before them, and 

instead was permitted to make this decision on the basis of passion, prejudice, and 

faulty premises. If the jury had been instructed in how to analyze this issue 

logically and scientifically, there was a reasonable probability that the jury would 

have concluded that Mr. Raby’s risk of future violence in prison was small.

2. Mr. Raby’s defense counsel failed to develop and present 
available mitigating evidence and explain the purpose of 
mitigation evidence in assessing Mr. Raby’s moral 
culpability

Under Strickland, a claim of ineffective assistance requires proof of deficient 

performance and prejudice.596 Deficient performance is established where the 

representation falls below an objective standard of reasonableness” measured

595 Id. at 17, 123-126.
596 Strickland, 466 U.S. at 687-88, 692, 104 S. Ct. 2052.
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against “prevailing professional norms.”597 Prejudice is established if there is a 

reasonable probability that but for the errors, the result of the proceeding would 

have been different.598

The United States Supreme Court has repeatedly recognized that prevailing 

professional standards include American Bar Association’s (ABA) Guidelines for 

the Appointment and Performance of Counsel in Death Penalty Cases in effect at 

the time a petitioner is sentenced.599 As detailed in Wiggins v. Smith, the version of 

those Guidelines then in effect provided that investigation into mitigating evidence 

“should comprise efforts to discover all reasonably available mitigating evidence 

and evidence to rebut any aggravating evidence that may be introduced by the 

prosecutor.”600 Those Guidelines noted that the types of mitigation evidence 

defense counsel should consider presenting included medical history, educational 

history, family and social history, and prior adult and juvenile correctional 

history.601

597 Id.
598 Id.
599 Id. at 688-89, 104 S. Ct. 2052 (noting that prevailing norms of practice were reflected in ABA 
Standards for Criminal Justice 4-1.1 to 4-8.6 (2d ed. 1980)); Terry W illiams v. Taylor, 529 U.S. 
362, 396, 120 S. Ct. 1495 (2000) (referring to the ABA Standards then in effect); Wiggins v. 
Sm ith , 539 U.S. 510, 524 (2003), 123 S. Ct. 2527 (same); Rom pilla v. Beard, 545 U.S. 374, 387, 
125 S. Ct. 2456 (2005) (same).
600 W iggins, 539 U.S. at 524 (quoting the 1989 ABA Guidelines, Section 11.4.1(C), p. 93 (1989)
with emphasis added).
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The Court’s application of these ABA Guidelines to the defense counsel’s

mitigation investigation in Wiggins is illustrative here. In Wiggins, defense

counsel’s mitigation investigation consisted of a professional psychological

evaluation concluding in part that the petitioner suffered from a low I.Q. and

features of a personality disorder, a written pre-sentence investigation report with a

brief but troubling personal history, and social services records.602 These sources

revealed that the petitioner’s mother was a chronic alcoholic who neglected her

children, that the petitioner was adversely affected by numerous foster care

placements, and that the petitioner had lengthy absences from school.603 The Court

concluded that the scope of defense counsel’s investigation did not comport with

prevailing professional standards calling for investigation of all reasonably

available mitigating evidence. The deficiency resulted not only from a failure to

expand the mitigation investigation beyond a narrow set of sources but also a

failure to pursue obvious leads from the limited information that had been

gathered.604 Significantly, the Court went on to state:

In assessing the reasonableness of an attorney’s investigation, 
however, a court must consider not only the quantum of evidence 
already known to counsel, but also whether the known evidence 
would lead a reasonable attorney to investigate further . . . .  In light of 
what the [social services and correctional institution records] actually 
revealed, however, counsel chose to abandon their investigation at an

602 Id. at 523-24.
603 Id. at 525.
604 Id.
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unreasonable juncture, making a fully informed decision with respect 
to sentencing strategy impossible.603 * 605

The Court factually distinguished its holding in Wiggins from some of its 

previous rulings wherein it had sanctioned limited mitigation investigation as 

reasonable given defense counsel’s strategic determination that further 

investigation would be either cumulative, fruitless, or detrimental.606 Strategic 

determinations must find their support in a reasonable investigation. Crucially, a 

“cursory investigation” does not “automatically justify] a tactical decision with 

respect to a sentencing strategy.”607 In satisfaction of Strickland's prejudice prong, 

considering the totality of the evidence gathered before and after the sentencing 

phase, the Court concluded that it was reasonable to assume that had defense 

counsel presented the jury with the available mitigating evidence, the outcome 

might have been different.

603 Id. at 527-28 (noting also, “As we established in Strickland, ‘strategic choices made after less
than complete investigation are reasonable precisely to the extent that reasonable professional 
judgments support the limitations on investigation.’”) (quoting Strickland, 466 U.S., at 690-91,
104 S. Ct. 2052).
606 Id. at 525 (citing as examples Strickland, 466 U.S. at 699, 104 S. Ct. 2052; Burger v. Kemp, 
483 U.S. 776, 794, 107 S. Ct. 3114 (1987); D arden v. W ainwright, 477 U.S. 168, 186, 106 S. Ct. 
2464 (1986)).
607 Id. at 527.
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In Wiggins and in several cases that followed, the Court found that defense

counsel had rendered ineffective assistance even where some mitigation

investigation had taken place.608 For example, in Sears v. Upton, the Court stated:

We certainly have never held that counsel’s efforts to present some 
mitigation evidence should foreclose an inquiry into whether a 
facially deficient mitigation investigation might have prejudiced the 
defendant. To the contrary, we have consistently explained that the 
Strickland inquiry requires precisely the type of probing and fact- 
specific analysis that the state trial court failed to undertaken below.609

Looking to the prevailing professional norms at the time of the sentencing, the 

Court concluded in Wiggins, Rompilla, Porter, and Sears that the mitigation 

investigations did not satisfy defense counsel’s obligation to conduct a thorough 

investigation of the defendant’s background.

608 Rom pilla, 545 U.S. 374, 125 S. Ct. 2456 (2005) (noting that despite interviewing family 
members and consulting several mental health experts, defense counsel were objectively 
unreasonable in not pursing school records, the defendant’s juvenile and adult incarceration 
records, evidence of the defendant’s substance abuse, and files on defendants’ prior convictions, 
all of which in turn would have spawned a range of mitigation leads and an overall mitigation 
picture far more powerful than the mere pleas for mercy that the jury heard); Porter v. 
M cC ollum , 558 U.S. 30, 130 S. Ct. 447 (2009) (per curiam) (finding that trial counsel did not 
satisfy then prevailing professional norms dictating that a thorough investigation of the 
defendant’s background be undertaken, given that defense counsel did not obtain school, medical 
or military service records, did not interview family members, and ignored pertinent leads for 
further investigation, and further finding that the totality of the available mitigation evidence 
would have informed the jury of “the kind of troubled history we have declared relevant to 
assessing a defendant’s moral culpability”); Sears v. Upton, 561 U.S. 945, 130 S. Ct. 3259 
(2010) (per curiam) (noting in the post-conviction record previously undiscovered evidence that 
the defendant suffered sexual and psychological abuse in his home environment, exhibited 
learning disabilities and cognitive dysfunction, abused drugs, and was exposed to a life of crime 
at an early age, and finding deficiency and prejudice in defense counsel’s performance despite 
what could be described as a superficially reasonable mitigation theory during the punishment

,561 U.S. at 955, 130 S. Ct. 3259.
phase).
09 Sears
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The same ABA Guidelines consulted in Wiggins are applicable to Mr. 

Raby’s ineffective assistance claim. Defense counsel fell well short of discovering 

all reasonably available mitigating evidence. The mitigation investigation in this 

case was no more, and probably less, comprehensive than that in Wiggins. There is 

no evidence that defense counsel attempted to compile a thorough medical, 

educational, family, or social history for Mr. Raby. It appears that defense 

counsel’s efforts were largely confined to ordering a cursory psychological 

evaluation of Mr. Raby for purposes of assessing his future dangerousness only, 

obtaining some CPS records, and speaking to a few family members, each on no 

more than one or two brief occasions before they testified in the punishment phase. 

It is important to note that while defense counsel called several witnesses in the 

punishment phase -  including Mr. Raby’s mother, step-father, a sister, an aunt, and 

his girlfriend -  defense counsel had only brief or no meetings with these 

individuals before calling them to testify.610 These witnesses have uniformly 

asserted that there is much more to Mr. Raby’s history than defense counsel ever 

explored with them in interviews or on the stand.611 Many other immediate family 

members and close childhood friends were never contacted by anyone prior to the

610 Ex. 10, Aff. Robert Butler (“Butler Aff.”) f 3; Ex. 15, Aff. Mary Lanclos (“Lanclos Aff.”)  ̂
3; Ex. 28, Aff. Betty Perteet Wearstler (“Wearstler Aff.”) 3; Ex. 18, Aff. Wanda Mayes 
(“Mayes Aff.”) f 2; Ex. 29, Wilkin Aff. % 2.
11 Ex. 18, Mayes Aff. f 21; Ex. 28, Wearstler Aff. f 4; Ex. 15, Lanclos Aff.  ̂3; Ex. 10, Butler 

Aff. If 16; Ex. 29, Wilkin Aff. t  34.
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punishment phase and have likewise detailed relevant information about Mr. 

Raby’s background as to which they would have been willing to testify had they 

been contacted.612

Similar to the facts adduced in Wiggins, defense counsel at best acquired 

rudimentary knowledge of Mr. Raby’s history from an extremely narrow set of 

sources relative to what was reasonably available at the time. The scope of the 

investigation was also unreasonable in that defense counsel failed to pursue critical 

leads suggested in the limited mitigation information elicited. For example, Dr. 

Walter Quijano was the clinical psychologist who performed a psychological 

forensic evaluation of Mr. Raby.613 While Dr. Quijano did not independently 

research Mr. Raby’s childhood, school, medical, and prison records as part of his 

evaluation,614 he did elicit certain basic facts about Mr. Raby’s history from a brief 

clinical interview. Those facts included that Mr. Raby was a high-school drop-out 

with probable learning disabilities and psychological disorders, and a confirmed

612 Ex. 11, Aff. Harry Robert Butler (“Harry Butler Aff.”) f 3 (half-brother); Ex. 13, Aff. 
Charlotte Jean Hicks (“Hicks Aff.”) 2 (aunt); Ex. 20, Aff. Jane Perteet (“Perteet Aff.) 13 
(step-grandmother); Ex. 23, Aff. Louise Richards (“Richards Aff”) 21 (aunt); Ex. 24, Aff. 
Wanda Robinson (“Robinson Aff.”) 29 (stepmother); Ex. 26, Aff. John Sowell (“Sowell Aff”) 
If 16 (uncle); Ex. 27, Aff. Paul Taylor (“Taylor Aff”)  ̂ 15 (friend); Ex. 16, Aff. Pam 
Langenbaughn (“Langenbaughn Aff.”) f 7 (friend); Ex. 12, Aff. Donna Hamner (“Hamner Aff”) 
^8 (friend); Ex. 14, Aff. James Jordan (“Jordan Aff.”) f 22 (friend).

At the punishment phase, Dr. Quijano only offered opinions on issues of future 
dangerousness, not mitigation.
614 Dr. Quijano’s evaluation was based on: (1) a brief clinical interview of Mr. Raby only days 
before the trial started, and (2) review of MCMI-II personality test results. Ex. 56, Quijano 
Evaluation, at 1.
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substance abuse problem.613 In addition, Dr. Quijano’s evaluation includes 

evidence of familial psychological disorders and probable mental illness.615 616

As in Wiggins, a reasonably competent attorney would have realized that 

pursuing these leads was necessary to make an informed choice about possible 

defenses. Had defense counsel investigated further, they might have discovered 

that in fact, a number of adverse developmental factors, such as child abuse and 

neglect, family mental illness, possible sexual abuse, and early and pervasive 

substance abuse, shaped and affected Mr. Raby’s development during childhood 

and young adulthood. There also was substantial available evidence of Mr. Raby’s 

positive qualities of compassion and loyalty, including that he was working -  

indeed, struggling -  to put his life on the right track.

The jury never heard the vast majority of this evidence because defense 

counsel did not take reasonable steps to develop this information and present it in a 

cogent manner. This failure of Mr. Raby’s counsel is one of apparent inattention. 

No reasonably competent defense counsel would have concluded from the limited 

information gathered that further investigation would have been fruitless. No 

reasonably competent counsel would have called mitigation witnesses without first 

meeting with those witnesses to explain to them the significance of their testimony 

in the punishment phase and to prepare them to offer testimony that would help the

615 Mat 1-2.
616 Id. at 2.
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jury understand the extent to which Mr. Raby’s horrible background diminished 

his moral culpability. Defense counsel’s ignorance bom of an inadequate 

investigation caused them to mishandle most of the evidence that was elicited, 

resulting in testimony that appeared aggravating when it could have been 

mitigating.

Perhaps defense counsel’s most damaging error was their failure to explain 

to the jury why Mr. Raby’s extraordinarily disadvantaged childhood favored 

sparing his life, even as they held him criminally responsible. Mitigation evidence 

should be elicited to inform moral culpability, not invoke sympathy, which is what 

the jury was left to assume was the purpose of the slight mitigation evidence that 

defense counsel presented on Mr. Raby’s behalf. Mr. Raby is entitled to a new 

sentencing hearing, because it is reasonably probable that the outcome of his 

sentencing hearing would have been different had competent counsel presented 

and explained the significance of the reasonably available mitigation evidence.617

617 Williams, 120 S. Ct. at 1513 (finding that Williams was prejudiced by defense counsel’s 
deficient investigation of mitigating evidence at his capital murder trial, including failures to 
prepare for sentencing until a week beforehand, to uncover extensive records describing 
Williams’s dysfunctional childhood, to introduce available evidence that Williams was 
“borderline mentally retarded” and failed to advance in school, to seek prison records recording 
Williams’s commendations, and to discover the testimony of prison officials who described 
Williams as among the inmates least likely to act violently, dangerously, or provocatively).
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a. Defense counsel should have called a mitigation 
expert or otherwise explained the concept of 
mitigation in the Texas sentencing scheme

While defense counsel presented some evidence to show that Mr. Raby had 

an underprivileged childhood, they did not argue, or call an expert to explain, why 

Mr. Raby’s childhood was important for the jury to consider at sentencing. 

Texas’s capital sentencing scheme requires a jury to consider all evidence of a 

defendant’s background or character that “mitigates” against the imposition of the 

death penalty.618 It was therefore critical that the jury understand the nature of 

mitigation evidence.

In particular, the jury needed to know that they were not being asked to 

excuse Mr. Raby from responsibility. In finding him guilty, the jury had already 

assigned criminal responsibility and determined that Mr. Raby had made the 

choice to commit a murder. Instead, at the heart of the concept of mitigation is the 

concept of moral culpability, which considers the experience of being adversely 

shaped or limited by forces not personally chosen.619 In other words, while Mr. 

Raby’s unfortunate background, which was largely beyond his control, did not 

render his alleged crime involuntary, it placed more obstacles in the way of Mr. 

Raby’s development into a mature adult who could readily conform his conduct to 

the expectations and mores of society. An expert could have explained that what is

618 See Tex. Code Crim. Proc. § 37.071(d)(1).
619 Ex. 5, Aff. Mark D. Cunningham, Ph.D., Mitigation (“Cunningham Mitig.”) f 11.
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easy for many of us might have been harder for Mr. Raby, and therefore it was 

appropriate to take this reduced moral culpability into account in assessing his 

punishment.

Defense counsel at no point explained or defined either “mitigation” or 

“moral culpability.” In all likelihood, this lack of guidance may well have caused 

the jury to absorb mitigating evidence instead as evidence simply of bad character. 

In the absence of an explicit discussion of both the damaging developmental 

factors present in Mr. Raby’s life and their formative impact, the jury likely 

confused or failed to differentiate moral culpability from criminal responsibility.620

b. The Mitigation Story That Could Have Been 
Presented

Charles Raby’s true life history reveals both the overwhelming obstacles 

blocking his development into a fully mature and well-adjusted man, and his 

largely unsuccessful, sometimes misguided, but real struggle to cope with and

620 An explanation of the difference between moral culpability and criminal responsibility was 
particularly important given the State’s emphasis on choice:

Q: You [Betty] said Charles had a home but he did not stay there.
A: Yes, sir.
Q: That was his choice?
A: Yes, sir.
Q: Him running away from those places, that was his choice, too?
A: Yes, sir. (S.F. 34:521, 11. 13-20)
Q: The bottom line with Charles, Ms. Perteet, is people would give advice, there were 
programs. The bottom line is, no one could make him do what he didn't want to do.
A: Right.

Tr. 34: 523.
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conquer these obstacles. Though his life depended upon it, this story has never 

been told.

Charles Raby was bom in Houston, Texas in 1970 to Betty Perteet and 

Charles Elvis Raby. Elvis, a violent alcoholic, abandoned Mr. Raby’s mother 

when Mr. Raby was one-and-a-half years old, never to return. Betty, Mr. Raby, 

and his younger sister, Wanda, went to live with Betty’s mother, Wanda 

Robinson,621 622 623 624 625 a paranoid schizophrenic who was committed to mental hospitals 

several times throughout Mr. Raby’s youth.62:> Also in the house were Wanda 

Robinson’s husband, Roy Robinson, a convicted rapist who molested both his 

stepdaughters and his daughters,626 627 and Betty’s brother, Junior, a violent 

schizophrenic with a penchant for impulsively holding knives to family member’s 

throats and threatening to kill them.

Betty married again, and Mr. Raby and Wanda spent about seven years 

living with a stepfather who beat them so regularly and savagely that neighbors 

called Child Protective Services (“CPS”) after seeing the children’s legs covered in

621 Ex. 45, Charles D. Raby Birth Certificate.
622 Ex. 24, Aff. Wanda (Benefield) Robinson (“Robinson Aff.”) f  23; Ex. 28, Wearstler Aff. ]f
12.
623 Ex. 28, Wearstler Aff. 12; Ex. 15, Lanclos Aff. K 14.
624 Ex. 15, Lanclos Aff. f 15.
625 Ex. 15, Lanclos Aff. f 10; Ex. 5, Cunningham Mitig. If 44.
626 Ex. 23, Richards Aff. fflj 8, 9, 11.
627 Ex. 26, Sowell Aff. fflf 5-7.
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bruises and hearing their screams.628 When Mr. Raby was 12 years old, Betty 

checked herself into a mental hospital and asked CPS to take him and Wanda into 

its care.629 Mr. Raby then lived in a succession of foster home residences,630 only 

one of which met his minimal needs.631 That placement ended after a year.632 633 

When Mr. Raby was allowed to return to live with his mother as a young teenager, 

he began to get in trouble for truancy, and eventually was sent to a juvenile 

detention center, where he spent the rest of his childhood.63j

Mr. Raby has faced a number of obstacles that psychologists consider 

“adverse developmental factors,” because they tend to delay an individual's 

development of maturity. The following adverse development factors were present 

in Mr. Raby’s childhood and adolescence:

1. Multi-generational family distress, including pervasive incest, 
domestic abuse, and family violence

2. Genetic predisposition to substance abuse and dependence

3. Genetic predisposition to mental illness

4. Teenage mother

5. Parental alcohol and drug abuse

6. Abandonment by father

628 Ex. 47, Child Protective Services (“CPS”) Case Record, 6/4/1978.
629 Ex. 28, Wearstler Aff. |  23; Ex. 10, Butler Aff. 14; Ex. 46, CPS Foster Care Intake Study, 
9/18/1982.
630 Ex. 28, Wearstler Aff. 27.
631 Ex. 21, Raby Aff. fflJ6-10.
632 See Ex. l,Tr. 35: 680.
633 See Ex. 1, Tr. 35: 682-83, 692.
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7. Mother’s mental illness and personality inadequacy

8. Chaotic household and serial placement outside the home

9. Physical and emotional abuse

10. Child neglect

11. Observed family violence

12. Personal violent victimization

13. Sexually traumatic exposure, including possible sexual abuse by 
mother and placement in the care of a sex offender

14. Untreated Attention Deficit Hyperactivity Disorder

15. Psychological disorders

16. Academic failure and learning disabilities

17. Corruptive surrogate family and peers and adolescent onset alcohol 
and drug abuse

18. Neglect and inadequate interventions634

Each of these factors increased the likelihood that Mr. Raby’s development

would be delayed or thwarted. The existence of each of these factors in Mr.

Raby’s life is described below, including an explanation of how each factor posed

an obstacle to Mr. Raby’s development.

1. Multi-generational family distress, including 
pervasive incest, domestic abuse, and family 
violence

The phrase “multi-generational family distress” refers to the influence of 

events taking place over several generations within Mr. Raby’s family, even events

634 Ex. 5, Cunningham Mitig. 20.
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that did not affect him directly.63? These events are influential because they point 

to genetic predispositions (treated separately below); they also reveal pathological 

“family scripts,” or patterns of behavior over several generations that become 

“normal” within a family.* 636 * In addition, a child may model himself after a family 

member’s dysfunctional or harmful behavior -  this is known as “corruptive 

modeling.” Finally, such events may point to “sequential damage”: one family 

member’s damaging behavior to another may in turn cause the damaged individual 

to cause damage to a child, intentionally or not.638 Mr. Raby’s extended family 

history is characterized by extensive dysfunction from one generation to the next, 

including extensive sexual abuse and incest.

Mr. Raby’s mother, Betty, is the eldest of four children bom to Wanda Jean 

and Clarence Perteet, Sr.639 Beginning when Betty was eight years old, her father 

began to sexually abuse her while her mother was out working the night shift.640 

The abuse continued for the next six or so years.641 Betty told her mother about the 

abuse when she was about 14 years old.642 Wanda ultimately divorced Clarence,

6 3 5

6 3 6

6 3 7

6 3 8

6 3 9

6 4 0

641

6 4 2

Ex. 5, Cunningham Mitig. 21.
Id. at Tf 35.
Id. at |  36.
Id. at Tf 37.
Ex. 28, Wearstler f  6.
Id. at f 8.
Id.
Id. at TJ 9; Ex. 15, Lanclos Aff. 4.
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Sr., who then had little or no contact with his children.643 As a teen, Betty would 

cry over and over to her mother that she was sorry she had broken up the family.644

Wanda married a second child molester less than a year after her separation 

from Clarence, Sr.645 Roy Robinson had already served fifteen years in a 

California prison for rape when they were married.646 Betty’s half-sister Charlotte 

Jean, known as “C.J.,” was bom two years later, and Charlotte Marie, known as 

“Padoo,” followed ten years later.647 Roy Robinson was violent and abusive 

toward Wanda Robinson throughout their marriage.648 Betty’s sister, Louise, 

frequently called the police on Roy, who was jailed for domestic violence several 

times.649

Roy began sexually preying on Louise almost immediately after he married 

Wanda, when Louise was seven or eight years old.650 A few years later, after Roy 

began to rape Betty’s other sister, Mary, and to show increasing violence towards

643 Ex. 28, Wearstler Aff. % 9.
644 Id. at H 10; Ex. 23, Richards Aff. f 5.
645 Ex. 28, Wearstler Aff. I l l ;  Ex. 15, Lanclos Aff. 6.
646 Ex. 53, CPS Memo from Odessa Sayles, 10/31/1983; Ex. 44, Roy Robinson CA state criminal 
records.
647 Ex. 28, Wearstler Aff. t  6.
648 Ex. 23, Richards Aff. f 7.
649 Id
650 M at If 8.

197



Louise and their mother, Louise reported the abuse to the police.651 Roy was 

arrested and jailed for raping Mary.652

Betty lived with Wanda and Roy Robinson for at least two years after they 

married, but moved out and got married herself at about the time Betty’s half- 

sister, C.J., was bom.653 Even though Wanda had divorced Roy after he was 

arrested for raping Mary, he returned to live with the family after his release from 

custody,654 and Padoo was bom during this period.655 After Roy’s return, Mary 

and Louise followed Betty’s lead and escaped their mother’s house at their first 

opportunity through early marriage.656 His stepdaughters gone, Roy began to 

molest his own daughter, C.J., and it was again Betty who spoke out.657 Betty 

suspected that Junior, who by this time was a teenager, was also involved in this 

abuse.658 CPS intervened, and C.J. and Padoo were sent to live with relatives.659 

The CPS worker who investigated the reports of abuse commented in her report, 

“This family appears to be thoroughly ingrained in incest.”660 Indeed, Betty’s

651/J. at 1(9
652 Ex. 15, Lanclos Aff. 6; Ex. 23, Richards Aff. 9.
653 Ex. 28, Wearstler Aff. 6, 12.
634 Ex. 15, Lanclos Aff. ^  7; Ex. 23, Richards Aff. 1 10.
655 Ex. 23, Richards Aff. 11; Ex. 15, Lanclos Aff. ^  8.
656 Ex. 23, Richards Aff. 110.
657 Id. at 11; Ex. 15, Lanclos Aff. 9; Ex. 53, CPS Memo from Odessa Sayles, 10/31/1983.
638 Ex. 53, CPS Memo from Odessa Sayles, 10/31/1983.
659 Ex. 15, Lanclos U 9.
660 Ex. 53, CPS Memo from Odessa Sayles, 10/31/1983 (emphasis added).
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immediate family appears to have been comprised of three groups: male abusers of 

children, females they victimized, and a mother in denial regarding this abuse.

Mr. Raby’s father’s history is less known, but is also typified by family 

violence. Charles Elvis Raby, known as Elvis, was the fourth of five children bom 

to Cleta Mae and Roy Elvis Raby.661 Elvis’s brother, Alec, spent most of his life in 

prison for a series of robberies and assaults.662 663 Elvis’s sister Shirley’s husband
/ / ■ o

sexually abused her daughter. Elvis grew increasingly violent as he reached his 

teenage years.664 Elvis’s mother and siblings were afraid of him and did whatever 

he asked of them for fear of retaliation.665 Elvis has been in jail several times, 

mostly related to fighting or a pattern of abducting his children without the 

permission of his former wives.666

In Mr. Raby’s multigenerational family system, available “role models” led 

lives characterized by chaotic relationships, precipitous violence, volatile reactions 

and relationships, irresponsibility, exploitation, perverse sexual boundaries, 

alcoholism, and other deviant behavior.667 The damaging effects of sexual abuse in 

the family -  combined with the genetic predispositions and faulty modeling in the 

family -  were ultimately demonstrated in Betty’s disastrous relationship choices,

661 Ex. 24, Robinson t  5.
662 Id. at U 7.
663 M at If 8.
664 M a t t  1 1 .

665 Id. at If 11.
666 Id. att 11.
667 Ex. 5, Cunningham Mitig. t  36.
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psychological disturbance, and limited coping capacity. Thus, she carried the 

emotionally scarring of this trauma, and its resulting predispositions, into her 

adulthood and parenting. Her damaged emotional status resulted in Mr. Raby 

having little semblance of a functional parent.668

Almost none of this family history of profound dysfunction was described at 

trial. Betty’s description of her family history was limited to acknowledging: “my 

daddy molested me and they [her parents] got divorced.”669 Testimony regarding 

the impact on her of this molestation or the broader context of pathological family 

experience was not elicited. Wanda Robinson testified to the sexual abuse,670 671 but 

defense counsel failed to elicit any testimony from Betty or Wanda regarding the 

broader dysfunction of this family system or its impact on Betty’s psychological 

well-being or subsequent parenting capabilities.

2. Genetic predisposition to substance abuse and 
dependence

Several members of Mr. Raby’s father’s family have had severe problems 

with alcohol. Elvis’s brother, Donald Ray, was a violent alcoholic who, like their 

father, focused much of his violence on his wife.672 Donald died in an auto

668 Ex. 5, Cunningham Mitig.  ̂37.
669 Ex. l,Tr. 34:463, 1.24.
670 Ex. 1, Tr. 34: 580-581.
671 Ex. 5, Cunningham Mitig. 38.
672 Ex. 24, Robinson Aff.  ̂9.
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accident caused by his drunk driving.673 An alcoholic and chronic drug abuser, 

Elvis has been physically and sexually violent towards his wives.674 One former 

wife, Wanda Robinson (no relation to Mr. Raby’s maternal grandmother), claims 

Elvis smoked marijuana during their marriage, which seemed to “mellow him 

out.”675 Elvis was reportedly jealous, demanding, and violent with Betty.676 He 

drank heavily, sometimes staying out all night.677 On Mr. Raby’s maternal side, 

Betty has at times drunk heavily, Mr. Raby’s uncle Junior has a long history of 

alcohol and drug abuse, his younger half-brother, Robert, has abused drugs heavily 

since adolescence, and his sister, Wanda, abuses cocaine.678 679

An established body of research confirms that there is a genetically 

transmitted predisposition to alcohol and drug abuse/dependence, independent of 

environmental factors. That Mr. Raby was involved in extensive drug as well as 

alcohol abuse is also consistent with research regarding genetic predisposition -  

alcohol abuse by a family member is significantly correlated to drug abuse.680 

Evidence of family substance abuse was not elicited at trial. In the absence of 

discussion of the genetic predispositions realized in Mr. Raby’s substance abuse

673 Id. at U 9.
614 Id. atm 17-20.
675 Id. at 1 23.
676 Ex. 28, Wearstler Aff. |  12.
677 Id .; Ex. 23, Richards Aff.  ̂15.
678 Ex. 28, Wearstler Aff. f 10; Ex. 21, Raby Aff. 3; see Ex. 5, Cunningham Mitig. 39.
679 Ex. 5, Cunningham Mitig. 40.
680 Ex. 5, Cunningham Mitig. [̂41.

201



and dependence, the jury had no scientific foundation to consider that this 

dependence was not simply a free and unencumbered exercise of free will -  and 

thus had little basis to consider it as a mitigating factor. Because Mr. Raby was 

intoxicated on the night of the offense, this factor was critically important.

3. Genetic predisposition to mental illness

Mental illness is rampant in Mr. Raby’s maternal family, and appears to be

present in his paternal family as well, as family members believe that Elvis was 

placed in a psychiatric hospital as a juvenile.681

On the maternal side, Betty’s father, Clarence, Sr., is described by his wife 

of 35 years, Jane Perteet, as exhibiting bizarre behavior characterized by paranoia 

and barricading their residence.682 Mr. Raby’s grandmother, Wanda Robinson, had 

a long history of hospitalizations for depression and paranoid schizophrenia.683 684 

Wanda began showing serious signs of mental illness during her pregnancy with
/TO A

Padoo, when she was forty-two. After Padoo’s birth, Wanda’s mental illness 

worsened, eventually causing her second husband, Roy, to throw her out of her

681 Ex. 24, Robinson Aff. I l l -
682 Ex. 20, Aff. Jane Perteet (“Perteet Aff.”) f 12.
683 Ex. 15, Lanclos Aff. |  10; Ex. 28, Wearstler Aff. TJ 28; Ex. 20, Perteet Aff. 7; Ex. 5, 
Cunningham Mitig. f 44; see also Ex. 11, Harry Butler Aff. f 5.
684 Ex. 15, Lanclos Aff. 8.
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685 • •own house. Later in life, she left her home and retreated to live in the woods in 

a makeshift tent.685 686

Family members report that both of Betty’s full sisters, Mary and Louise, 

have had bouts of mental illness.687 Betty’s brother, Junior, suffers from paranoid 

schizophrenia and epilepsy, and for much of his life has had a penchant for sudden 

outbursts of rage in which he searches out a family member at random to terrorize 

with a knife, machete, or Chinese throwing star.688 689

Many psychological disorders, including schizophrenia, depression, 

personality disorder, and learning disabilities, have a genetically transmitted 

predisposition. This predisposition may be reflected in either full penetration of 

the disorder, or “partial penetration,” meaning that some characteristics occur but 

not the full syndrome.690 The presence of serious mental disorders in Mr. Raby’s 

family system placed him at higher risk for these psychiatric disorders, for substance 

dependence (in order to “self-medicate”), and for partial penetration o f these 

disorders,691 Defense counsel did not explain partial penetration or raise the issue of 

self-medication. Consequently, it is extremely likely that the jury dismissed the little

Ex. 15, Lanclos Aff. 8.
Ex. 18, Mayes Aff. f 8; Ex. 10, Butler Aff. 12.

6 85

686

687 Ex. 20, Perteet Aff. <[[ 9; Ex. 28, Wearstler Aff. f 7. Betty’s half-sister, Padoo, tried to commit 
suicide as a teenager following a miscarriage. Ex. 15, Lanclos Aff. 1 9.
688 Ex. 28, Wearstler Aff. fflj 7, 17, 21; Ex. 15, Lanclos Aff. f 11; Ex. 23, Richards Aff. 13; Ex. 
18, Mayes f 15; Ex. 11, Harry Butler Aff. f  6.
689 Ex. 5, Cunningham Mitig. *[j 50.
690 Id.
691 Id.
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evidence of familial mental illness that was presented, based on the misconception 

that if Mr. Raby was not himself “insane,” this genetic evidence was irrelevant.

In fact, as discussed in the section on Mr. Raby’s psychological disorders, 

below, Mr. Raby’s genetic background of mental illness likely played a part in the 

behavioral problems he has displayed since early childhood, particularly temper 

control problems and impulsivity.

4. Teenage mother

Betty was 18 years old when Mr. Raby was bom.692 693 A number of 

developmental risks are associated with having a teenage mother, including birth 

and development complications, abuse, neglect, academic difficulty, and 

delinquency.694 Virtually all of these adverse outcomes were realized across Mr. 

Raby’s development. There was no testimony elicited regarding Betty’s limited 

parenting capability at the time of Mr. Raby’s birth, or the increased 

developmental risk stemming from having a teenage mother.

5. Parental alcohol and drug abuse

As described above, Betty has dealt with depression by drinking heavily, and

Elvis is a sometimes heavy drinker and substance abuser. Alcoholism has a number 

of adverse impacts on parental functioning, in addition to being an important genetic 

factor. First, parents who abuse alcohol display “corruptive modeling” of how to

692 Id. at H 51.
693 Ex. 45, Charles D. Raby Birth Certificate.
694 Ex. 5, Cunningham Mitig. U 63.
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cope with life’s demands and stresses.695 Second, a parent who is substance 

dependent is more likely to be emotionally detached -  a product of both being 

under the influence and being preoccupied with drug seeking behavior.696 Third, 

the children of a substance abusing parent are more likely to be neglected and 

inadequately supervised, more likely to be abused, and more likely to live in a 

chaotic, unstable household.697 Fourth, in the face of the impairment of a 

substance abusing parent, the children of an alcoholic parent are frequently 

compelled to assume roles of premature responsibility,698

This role reversal of the child assuming responsibility for the parent, in an 

adaptation of precocious “maturity,” is ultimately damaging to the child -  who 

experiences feelings of incompetence in not being able to prevent the parent from 

drinking, and rejection at being abandoned to this role by the non-alcoholic 

parent.699 Mr. Raby’s CPS caseworker’s testimony at trial,700 as well as an 

affidavit from Mr. Raby’s former girlfriend, Pam Langenbauhn,701 show that he 

felt compelled to assume the role of head of household owing to his mother’s 

inability to take care of even herself, often causing him to run away from foster 

placement in order to help the family. No evidence, however, of the effects of Mr.

695 Id. at H 55.
696 Id. at If 56.
697 Id. at 1 57.
698 Id. at If 58.
699 Id.
700 Ex. 1, Tr. 35: 678. See also CPS records in trial transcript, passim .
701 Ex. 16, Aff. Pam Langenbauhn (“Langenbauhn Aff.”) If 6.
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Raby’s premature responsibility or his mother’s substance dependence was elicited 

at trial.

6. Abandonment by father

Elvis abandoned Betty for another woman when Mr. Raby was one-and-a- 

half years old. Paternal absence is associated with an increased likelihood of 

inadequate parental supervision and associated delinquency, as well as criminal 

violence. No evidence of the effect of the absence of Mr. Raby’s father on Mr. 

Raby’s development was presented at trial.

7. Mother’s mental illness and personality
inadequacy

Betty has never gotten over her feelings of guilt for breaking up her parents’ 

marriage and depriving her sisters of their father.702 703 She attributes her often- 

disabling bouts of depression and her tendency to self-medicate with alcohol to this 

guilt.704 Despite her bravery in reporting family abuse on more than one occasion, 

during Mr. Raby’s childhood, Betty most often felt helpless and overwhelmed by 

the difficulties of caring for herself and her family.705

702 Ex. 5, Cunningham Mitig. 61.
703 Ex. 28, Wearstler Aff. H 10.
704 Id.-, see also Ex. 15, Lanclos Aff.  ̂12; Ex. 23, Richards Aff. 14. Betty has a poor memory, 
which she believes may stem from her childhood trauma, and can remember only pieces of her 
own childhood or that of Charles and his younger sister. Defense counsel’s reliance on Betty’s 
memory limited the information they received considerably.
703 Ex. 28, Wearstler Aff. ^  16, 18, 20, 23-25; see also Ex. 5, Cunningham Mitig. f 64.
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Mental illness in a parent is a risk factor for disrupted attachment, neglect, 

abuse, and mental illness in the child.706 Betty acknowledged at trial that she once 

had a “nervous breakdown” and committed herself to a psychiatric facility, 

following her separation/divorce from Bob Butler.707 There was no testimony at 

trial, however, regarding the implications of parental mental illness on the 

emotional welfare and psychological development of the children in such a home.

8. Chaotic household and serial placement outside 
the home

Within a few months of Mr. Raby’s birth, his parents lost their apartment, 

beginning a pattern of instability and frequent relocations that characterized Mr. 

Raby’s youth.708 Making matters worse, there was often little to eat,709 and Betty’s 

family would secretly bring her groceries.710 711 After Elvis left, Betty was forced to 

move back in with her mother. There were up to nine people at a time living in 

Wanda Robinson’s modest house, including Wanda, Roy Robinson, Junior, C.J., 

Betty, Mr. Raby, and little Wanda.712

706 Ex. 5, Cunningham Mitig. 1} 65.
707 Id. att 66; Ex. 1, Tr. 34: 471-472.
708 Ex. 28, Wearstler Aff. f  13.
709 Id.; see also Ex. 23, Richards Aff. 15.
7,0 Ex. 28, Wearstler Aff. K 13.
711 Id. at! 15.
712 Ex. 15, Lanclos Aff.  ̂15; Ex. 23, Richards Aff. 17; Ex. 26, Sowell Aff. 14.
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Roy Robinson frequently evicted Wanda from her house. After Betty 

married Bob Butler, Wanda Robinson would sometimes come to live with them,713 714 715 

often with C.J., Padoo, and Junior in tow. Wanda’s symptoms during those 

periods included staring emptily into space, paranoia, and violence.716 One of her 

grandsons remembers once finding her stabbing one of his teddy bears.717 718 719 Wanda 

Robinson’s and Junior’s disruptive presence in Bob’s and Betty’s house caused
n i o

much conflict between Bob and Betty.

After Betty gave up the care of her children when Mr. Raby was 12, he spent 

18 of the next 24 months in seven different CPS shelters, residential placements, 

and juvenile detention. The weeks and months Mr. Raby was not at these 

facilities were times he had run away from them.720 721 When Mr. Raby was at home, 

as a run-away from the foster placements, he received neither care nor 

supervision. Betty led Mr. Raby to believe she needed him to help provide for 

her and his newborn brother, Timmy, and told him she wished he could stay home

713 Ex. 23, Richards Aff.  ̂12; Ex. 28, Wearstler Aff. Tf 17.
714 Ex. 28, Wearstler Aff. flf 17, 18.
715 Id. at 17, 19-20.
716 Ex. 11, Harry Butler Aff. 5-.
717 Id.
718 Ex. 10, Butler Aff. Tf 8; Ex. 28, Wearstler Aff. 17-18.
719 See CPS records,p a s s i m ;  Ex. 5, Cunningham Mitig.  ̂81-83.
720 Ex. 5, Cunningham Mitig.  ̂81-83; Ex. 28, Wearstler Aff. 127.
721 Ex. 28, Wearstler Aff. 1f 27; Ex. 50, CPS Child Dictation, 6/22/1983; Ex. 134, CPS Child 
Dictation, 4/16/84; 9/18/84.
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with her. But whenever Mr. Raby came home, Betty would call the authorities and 

report him as a runaway.722 723

After several years of struggling at various placements, tom by his 

compulsion to return to his mother, Mr. Raby was placed at New Horizons

723 rRanch. There, at age 13, Mr. Raby at last received one-on-one help with 

reading, and soon learned to read and write competently.724 725 Mr. Raby and another 

boy, Jack, started reading Mr. Raby’s first real book together - Jack London’s Call 

o f the Wild.125 That first book opened a new world to Mr. Raby, and he has since 

become an avid reader.726 New Horizons also provided Mr. Raby with his first 

meaningful exposure to the outdoors.727 728 729 Not always confident in social settings, 

Mr. Raby benefited greatly from interacting with horses for the first time, and 

quietly enjoying the ranch’s natural surroundings. It was also at New Horizons 

that Mr. Raby first had the opportunity to work with paints, initiating a lifelong 

interest m drawing.

Mr. Raby spent almost a year at New Horizons, during which time he 

flourished. Caseworkers noted that Mr. Raby was making great academic

722 CPS passim .
723 Ex. 134, CPS Child Dictation, 4/16/84.
724 Id., 7/10/1984; Ex. 21, Raby f 6.
725 Ex. 21, Raby Aff. f 6.
726 Ex. 21, Raby Aff. f 6.
727 Ex. 134, CPS Child Dictation, 4/16/1984; Ex. 21, Raby f 7.
728 Ex. 134, CPS Child Dictation, 4/16/1984; Ex. 21, Raby f 7.
729 Ex. 21, Raby Aff.f9.
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progress. He had also begun to think more maturely, and to develop self-esteem 

and leadership abilities—for instance, he served as group leader in his cottage.* 731 

Against the advice of his social worker, however, staff determined that Mr. Raby 

was ready to return home, and Mr. Raby was forced to leave the one environment 

where he had ever seemed to move forward.732 Mr. Raby did not want to leave 

New Horizons, and his family was in no better position to care for him than 

before.733

Mr. Raby was transferred to Clarewood, another residential placement.734 * 

He promptly ran away to his family. Betty sent him to live with her father, 

Clarence, Sr., and his wife, so that he could escape Junior’s violent behavior.736 

Mr. and Mrs. Perteet requested that CPS perform a home study to determine 

whether Charles would be allowed to live with them on a more permanent basis, 

but later retracted the request.737 After that, Mr. Raby moved in with his mother, 

who was again staying with Bob Butler.738 Hostilities between Mr. Raby and Bob 

quickly reemerged, and Bob forced Mr. Raby to leave the house.739 Mr. Raby was
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Ex. 134, CPS. Child Dictation, 4/16/1984, 7/10/1984.
Ex. 134, CPS Child Dictation, 4/16/1984; Child Dictation, 7/10/1984.
Ex. 134, CPS Child Dictation, 9/7/1984.
Id. \ Ex. 134, Child and Family Dictation, 9/20/1984.
Ex. 134, Child Dictation, 9/18/1984.
Id.
Ex. 28, Wearstler Aff. f 28.
Ex. 51, CPS Letter from Carrie L. Lenzy to Jeffrey Page, 8/24/1983.
Ex. 134, Child and Family Dictation, 9/20/1984.
Ex. 134, Child Dictation, 10/11/1984.
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soon arrested for attempted burglary after he tried to enter an acquaintance’s house 

through the window, looking for a place to sleep.740 Mr. Raby was eventually 

placed in juvenile detention.741

In the absence of external structure and guidance, and in the chaos of Mr. 

Raby’s childhood household and periodic homelessness of his adolescence, lack of 

self-control and signs of aggression can take hold.742 In Mr. Raby’s life, this is 

borne out by his benefiting from the increased structure of his institutional 

placements over time -  particularly at New Horizons.

Mr. Raby’s serial placement disrupted his attachment to any particular parent 

figure -  a crucial factor in healthy psychological development.743 In addition, as 

described above, there are multiple indications that Mr. Raby’s mother did not 

establish a strong, secure attachment or emotional bond to Mr. Raby. Disrupted 

attachment is a broad risk factor for psychological disorder, delinquency, criminal 

activity, and violent criminal activity.744 Unfortunately, there was no testimony at 

sentencing that described this attachment damage from maternal abuse, neglect, 

and rejection - or its effects.

9. Physical and emotional abuse

740 Id.
741 Ex. l,Tr. 35:682-83, 692.
742 Ex. 5, Cunningham Mitig. II 85.
743 Id. at H 86.
744 Id. at 1J87.
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There was only limited testimony at trial regarding abuse that Mr. Raby 

suffered in childhood. Betty acknowledged in her testimony that Bob Butler had 

made Mr. Raby “eat a pencil” as punishment for chewing on his pencils, and stated 

that Bob Butler had made Mr. Raby wear a brick around his neck.745 Wanda 

Robinson testified that Bob Butler called Mr. Raby “ugly, dirty names” and that 

Bob made Mr. Raby stay in bed all day.746 Mr. Raby’s sister, little Wanda, testified 

that Bob Butler “punished us pretty hard,” and detailed that he made them kneel 

for periods of time, kicked Mr. Raby, confined Mr. Raby to his room for a day or 

two at a time, and spanked them.747 This testimony did little, though, to capture 

the chronic and extreme nature of the abuse experienced by Mr. Raby.748

C.J. lived off and on in the household of Bob Butler and Betty between 1973 

and 1978.749 750 751 752 C.J. has reported that for minor misbehavior, Bob would beat Mr. 

Raby on the buttocks with a belt -  striking him several times, usually while in a 

rage. She reported that Bob beat Mr. Raby when notes came home from school 

describing Mr. Raby’s fidgeting.731 Bob would kick Mr. Raby in the buttocks 

every time he walked past him. Mr. Raby wet the bed as late as the age of nine,

Ex. 1, Tr. 34: 506,11. 8-10.
746 Ex. 1, Tr. 34:587-88,1.22.
747 Ex. 1, Tr. 34: 598-600.
748 Ex. 5, Cunningham Mitig. 88.
749 Ex. 13, Hicks Aff. 3, 6.
750 Id. at t  8.
751 Id. at H 11.
752 Id. at f  9.
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and Bob beat him for that. Mr. Raby was continually grounded for days or 

weeks at a time -  and was never “ungrounded” for more than a day.753 754 755 756 C.J. has 

vivid memories of Mr. Raby looking out his bedroom window, watching all the 

other children play. Mr. Raby was grounded so pervasively that C.J. could recall 

only a few instances of playing with Charles during the years she was in the

756household. C.J. was never called to testify at trial.

In May or June of 1978, when Mr. Raby was eight years old, two neighbors 

reported Bob to CPS after watching him kick Mr. Raby in the stomach and beat 

Mr. Raby all over his body with a belt.757 A CPS social worker who investigated 

the complaint learned that Bob often hired a neighbor, Elvira Robles, to babysit his 

children, but told her not to bother to watch or feed Mr. Raby and little Wanda.758

753 Id. atf 10.
754 Id. att 12.
755 Id. at f 12.
756 Id. at H 12.
757 Ex. 48, CPS Caseworker Liz Mast’s handwritten notes, 1978 (“CPS Mast notes”): “Bob 
Butler beats Charles [age 8] and Wanda [age 7] all the time. Today Bob Butler beat Charles all 
over his body with a belt and kicked Charles in his stomach and back. Wanda was beaten about 
two weeks ago but worker was unable to get any details of this. Bob Butler allegedly doesn’t 
care about Charles and Wanda as he supposedly tells babysitter not to bother feeding or watching 
them, but to watch Robert Butler, Jr. [age 3] ... [redacted] seen bruises on Charles and Wanda 
for the 6-7 months [redacted]. The focus seem to be more on Charles, [redacted] never seen 
bruises on Robert, [redacted] he wished that [redacted] did not have the children that they were a 
‘pain.’ Charles has bruises on him no less than 3X a week, [redacted] is a ‘good’ child who is 
‘reaching out for love.’ He acts afraid of Bob Butler. He is always hungry. Last Sunday Charles 
was playing with a neighbor’s boy at the Bayou at the back of their house. Bob Butler came 
after him and the neighbor went after the boys. Bob Butler caught Charles in front of Ms. 
Alvarado’s house and beat Charles. He took Charles to their house and continued. Charles 
screams could be heard over Mr. Alvarado’s TV and air conditioner. The whole neighborhood 
was watching and ‘no rescue was offered.’”
738 Ex. 48, CPS Mast notes; Ex. 47, CPS Case Record, June 4-13, 1978, at 3.
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Witnesses who resided in the house recall Bob beating Mr. Raby with a belt every

759day, while neighbors could hear Mr. Raby screaming “up and down the 

street.” The social worker assigned to the case commented in her report that 

little Wanda and Mr. Raby were living in a constant state of fear.* * 761 She 

determined that Bob’s beatings were “arbitrary, unclear and severe.”762 * Yet that 

social worker concluded that Betty could protect her children from their stepfather, 

and closed the case. Betty’s reactions to Bob’s abuse of the children varied from 

anger to passivity.764 At times, Betty would react to slight misbehavior with 

comments such as, “If I had a gun, I’d shoot you all.”765

Betty was unfortunately in no position to protect the children from Bob’s 

abuse, despite the CPS assessment. When Mr. Raby was 11 years old, Betty and 

Bob separated, because she was afraid that Mr. Raby was getting big enough to 

eventually fight back.766

Experienced and/or observed physical abuse is associated with Posttraumatic 

Stress Disorder (PTSD), depression, relationship disturbances, personality 

disorder, and/or antisocial behavior. Chronic victimization can also result in

7 5 9

7 6 0

761

762

763

764

765

7 6 6

Ex. 47, CPS Case Record, June 4-13, 1978, at 3.
Id.
Id.
Id.
Id.
See id.
Ex. 18, Mayes Aff. 5.
Ex. 28, Wearstler Aff.  ̂22.
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survival responses in which the victim emulates the toughness of the victimizer.767 768 

Abuse can also interfere with development of the ability to regulate one’s 

emotions, evident in Mr. Raby’s erratic emotions and behavior in training school 

settings.769 770 In late adolescence, there may be either an inappropriately rapid thrust 

toward self-sufficiency or, out of concern for other family members’ safety and 

security, postponement of plans to leave home, both of which are evident in Mr. 

Raby’s behavior when not in institutional care. Traumatic experience in 

childhood can result in lasting damage to beliefs in fundamental reason and justice, 

the shattering of one’s basic trust and feeling of control over one’s existence.771 772 

Child abuse can also cause pervasive low self-esteem, a chronic and inescapable 

sense of shame and worthlessness, and behavioral misconduct and criminal
777conduct.

The full extent of the emotional and physical abuse Mr. Raby suffered, and 

the likely effects of that abuse, were never explained at trial. In fact, evidence of 

abuse was undermined when defense counsel called Bob Butler as a friendly 

witness and allowed him to portray himself as a strict father who insisted that Mr.

767 Ex. 5, Cunningham Mitig. Tf 95.
768 Ex. 5, Cunningham Mitig. f 97.
769 Id. at U 99.
770 Id. at U 100.
771 Id. at 1 104.
772 Id. at U 105.
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Raby attend school, but who loved to take the children to the zoo.773 Defense 

counsel did not impeach Mr. Butler with an early CPS report of abuse, or draw 

from him evidence of abuse described in that report. On cross-examination, the 

State elicited testimony that Mr. Butler punished Mr. Raby because he refused to 

go to school, and that he “kept telling [the children] that there ain’t nothing in the 

world like an education, you know.”774 775 As a result, the jury was at grave risk to 

believe that Mr. Butler provided the kind of structure and discipline that Mr. Raby 

needed, when in fact his arbitrary and severe punishment, neglect, and indifference 

to Mr. Raby’s welfare exacerbated Mr. Raby’s developmental problems.

10. Child neglect

When Mr. Raby was three, his family was living in an apartment and Betty 

was working two jobs.773 Betty’s mother and sisters often watched Mr. Raby and 

little Wanda while Betty was at work, but even while not at work, Betty was often 

too exhausted to stay awake, and the children were left to their own devices.776 777 

Family members would find Betty asleep while Mr. Raby and little Wanda tore the

777apartment apart.

Ex. 1, Tr. 34: 601-12.
774 Ex. 1, Tr. 34:617.
775 Ex. 28, Wearstler Aff. 1 16.
776 I d Ex. 15, Lanclos Aff. f 15; Ex. 23, Richards Aff. 17.
777 Ex. 15, Lanclos Aff. f 15.
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During the period after Betty left Bob Butler, she again worked two jobs to

7 7 Rsupport her children. Again, while she was at work, Betty left Mr. Raby, 

Wanda, and their brother, Robert, in the care of Wanda Robinson. When not 

working, Betty was too tired to do anything but sleep.779 Wanda Robinson was 

increasingly mentally ill during this period, and increasingly unable to watch the 

children. Mr. Raby and little Wanda were left to get themselves to school, and
7 0  1

seldom went.

C.J. has described that Betty seldom interacted with her children or showed 

them affection. C.J. cannot recall Mr. Raby ever having a birthday party or ever
700

receiving any gifts for Christmas or his birthday.

John Sowell, Mr. Raby’s former maternal uncle by marriage, recalled that as 

a teen, Mr. Raby was thrown out of the house, and was forced to live off friends, 

neighbors, and even under a bridge. A friend of Mr. Raby’s, Paul Wayne 

Taylor, has also described the extent of Betty’s neglect, and notes that he always 

called Mr. Raby “the throwaway child.”785

7 7 8

7 7 9

7 8 0

781

7 8 2

7 83

7 84

785

Ex. 28, Wearstler Aff. If 23. 
Id.
Id.
Ex. 28, Wearstler Aff. f̂ 26. 
Ex. 13, Hicks Aff. t 13.
Ex. 13, Hicks Aff. f  17.
Ex. 26, Sowell Aff.  ̂10. 
Ex. 27, Taylor Aff.H 3.
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Neglect has been identified as even more psychologically and 

developmental^ damaging than physical abuse.786 The long-term impact of child 

neglect includes distorted perception of the world, anxiety, insufficient capacity for 

emotional self-regulation and behavioral control, and violent and criminal 

conduct. Testimony detailing Betty’s psychological vulnerabilities, parenting 

deficiencies, and maternal neglect was important to counter the suggestions from 

the State that her parenting had been adequate and well-intentioned, while Mr. 

Raby’s behavior was willful and disobedient.788

7 86

7 87

788

Ex. 5, Cunningham Mitig.  ̂109.
Id.
See, e.g., Ex. 1, Tr. 34:515-518; see also Tr. 34:516:22 -  517:18 and Tr. 34:523,1. 13.

Q: And you [Betty] did your best to discipline Charles with what you had: is that 
correct?

A: I tried, but...
Q: But at the time you did your best?
A: Yes, sir.
Q: You also taught Charles the difference between right and wrong?
A: Yes, sir.
Q: You taught him it was wrong to steal?
A: Yes, sir.
Q: You taught him it was wrong to drink?
A: Yes, sir.
Q: That it was wrong to use drugs?
A: Yes, sir.
Q: That it was wrong to hurt other people?
A: Yes, sir.
Q: And you told him that he shouldn’t stay out in the streets, walk the streets day and 
night. You told him that, didn’t you?
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11. Observed family violence

Mr. Raby has witnessed Bob Butler’s abuse of his sister, as described above. 

He likely has also witnessed Roy Robinson’s violence towards his grandmother. 

Finally, Mr. Raby has observed his uncle Junior’s almost daily violence towards 

family members, which is described below. The observation of violence directed 

towards others in the family is associated with emotional distress, psychological 

disorder, and adverse developmental outcomes equivalent with those associated 

with the direct experience of physical abuse.* 789

12. Personal violent victimization

Mr. Raby’s Uncle Junior, who lived with Mr. Raby intermittently during his 

childhood, is a violent schizophrenic whose paranoia, unpredictable anger, and 

random violence terrorized family members daily.790 Junior would hold his mother 

against the wall, using a machete to threaten her.791 Constantly armed with 

Chinese Stars and knives,792 Junior regularly threatened to kill family members.793

A: Yes, sir.
Q: Did Charles listen?
A: No.
Q: The bottom line with Charles, Ms. Perteet, is people would give advice, there were 
programs. The bottom line is, no one could make him do what he didn’t want to do.
A: Right.

789 Ex. 5, Cunningham Mitig. 1116.
790 Ex. 13, Hicks Aff. 1 16; see also Ex. 28, Wearstler Aff. 1 19; Ex. 18, Mayes Aff. 115; Ex. 11, 
Harry Butler Aff. 1 6.
791 Ex. 18, Mayes Aff. 115.
7 9 2  T,
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Wanda Robinson always defended her son, saying he had “water on his brain.”* 794 * 

C.J.’s former husband, John Sowell, who was not asked to testify, remembers 

witnessing several instances of Junior’s bizarre and violent behavior. John’s 

sister, Donna Hamner, remembers receiving distressed telephone calls from 

Charles on several occasions asking for help.796 * * When she would pick Charles up 

in her car, Donna could see visible injuries, such as claw marks that Junior had left

707on Charles’s neck.

Like child abuse by a parent or caretaker, personal violent victimization by 

others can result in or exacerbate Post Traumatic Stress Disorder, interpersonal 

distrust, desensitization to violence, disruption of values and other risks. Neither 

John, nor C.J., nor Donna, was asked to testify, and the jury heard no evidence 

regarding Junior’s victimization of Mr. Raby, and, indeed, Mr. Raby’s entire 

family.

13. Sexually traumatic exposure including possible 
sexual abuse by mother and placement in the care 
of a sex offender

7 93

7 94

7 95

7 9 6

7 97

7 98

Id.
Id.
Ex. 26, Sowell Aff. ffll 6-9.
Ex. 12, Aff. Donna Hamner (“Hamner Aff.”) f5.
Id.
Ex. 5, Cunningham Mitig. f  119.
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Bob Butler has reported that Betty had extra-marital encounters during their 

marriage.799 Bob has also reported that after their separation, Betty routinely had 

men in and out of the house.800 Robert, Mr. Raby’s half-brother, echoes Bob’s 

reports.801

As described above, Roy Robinson, probably along with Junior, was 

sexually molesting Roy’s daughters, Mr. Raby’s aunts, Padoo and C.J.802 Mr. 

Raby and his sister spent much of their childhood living in the same household 

with Roy Robinson and Junior, along with their aunts, who were close in age. In 

fact, at age 12, Harris County Child Welfare for a time placed Mr. Raby in the care 

of Roy Robinson, a convicted rapist.803 Mr. Raby has therefore lived extensively 

with multiple child molesters, who exposed him to observing the abuse of others, 

and perhaps victimized him as well.

Most significantly, Betty once told her son, Robert, and his wife that she had 

sexually abused Mr. Raby.804 She has never admitted this conduct since that time. 

Shirlene Guthrie, a faculty member at New Horizons, believes that during his 

placement there Mr. Raby showed several indications of having been sexually

799 Ex. 10, Butler Aff. U 10.
800 Ex. 10, Butler Aff. 111.
801 Ex. 11, Harry Butler Aff. f 8.
802 See also Ex. 26, Sowell Aff. f  8 (Junior tried to rape C.J. once, and Padoo slept with Betty for 
protection from him).
03 Ex. 44, Roy Robinson CA state crim record.

804 Ex. 11, Harry Butler Aff. If 13.
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8 0 5  • • • •abused. Mr. Raby himself has no memory of entire years during this period in

his life. Betty has similar memory loss, both of her own childhood and of this

time during Mr. Raby’s childhood, possibly because of the trauma of sexual abuse 

in her childhood. Mr. Raby’s lack of memory may also be attributable to sexual 

abuse.

There was no testimony at trial regarding sexually traumatic exposure. 

Sexually damaging or “traumatic” experience is broader than inappropriate genital 

contact. Other sexual exposures during childhood that are psychologically 

damaging include precocious exposure to adult sexual exchange, perverse family 

atmosphere, perverse and/or promiscuous parental sexuality, inappropriately 

sexualized relationships, observed sexual abuse or assault of another, and
OAO

premature sexualization. At the very least, testimony as above regarding Betty’s 

history of promiscuity would have assisted the jury in better understanding Mr. 

Raby’s sexual involvement with Karianne Wright.

Additionally, the jury did not have the opportunity to consider the 

catastrophic long term effects of sexual abuse on boys, which include increased 

risk for depression, somatic disturbance, self-esteem deficits, difficulty maintaining 805 806 807 808

805 Ex. 5, Cunningham Mitig. 1 123.
806 Ex. 21, Raby Aff. 14.
807 Ex. 28, Wearstler Aff. 1 33.
808 Ex. 5, Cunningham Mitig. 1 124.
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intimate relationships, problems with sexual adjustment, alcohol and substance 

abuse, and sexual offending.809

14. Untreated Attention Deficit Hyperactivity 
Disorder

There are indications from Mr. Raby’s history that he suffered from an 

untreated Attention Deficit Hyperactivity Disorder (“ADHD”).810 811 ADHD is 

characterized by excessive motor activity, inattention/distractibility, and 

impulsivity. In his early and middle childhood, Mr. Raby’s behavioral problems 

had a strong impulsive quality.812 813

Untreated, ADHD is a broad risk factor for disturbed peer relationships, 

academic failure, juvenile delinquency, alcohol and drug abuse, and adult criminal

• • 8 1 3activity. Mr. Raby received neither sustained counseling nor medication for his 

symptoms. Mr. Raby’s likely ADHD was never raised at trial.

15. Academic failure and learning disabilities

There is ample evidence that Mr. Raby suffered from a learning disability,

and experienced associated academic frustration and failure.814 Mr. Raby had great 

difficulty learning to read.815 He failed first grade, then second grade.816 By the

809 Mattel 125, 128.
810 Id. at f 129.
811 Id. at. f  129.
812 Id. at U 129.
813 Id. at U 130.
814 Id. at K 139.
815 Ex. 21, Raby Aff. f 6.
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Charles
Comment
99.	All this crap about my ex. That the way I treated her was due to observing sexual abuse and being sexually abused, is a bunch of fucking bullshit. Yeah, it pisses me off that they wrote this, I don't know where they get this stuff from. But I find it very insulting to my mom’s memory that they would say this about her. She never touched me, my mom may not had been the best mom, she wasn’t perfect and had her own demons I never knew anything about, but she never touched me or my sister or brothers in this manner.  I resent the hell out of this part here. I treated my ex the way I did because of her cheating mays, she can't deny them, hell her own family knows. So yeah, I could had handled different. I should had handled it different; but I was young and foolish. I instead handled it the wrong may. I regret it, nothing I can do about it. But my treatment towards my ex had nothing to do with my childhood. I have never in my life been sexually assaulted. And to say my mom did that to me. Yeah, I find that very insulting.And nom I have everyone thinking my mom is some kind of pervert who wouldharm her child like that. Dust flat out not true. I loved my mom, my mom loved me. I wasn't the best kid in the world, I was young and even then I had a mindset of my own. I did what I wanted, and went where I wanted. Not like my mom didn't try. Hard to make someone listen when that someone would rather roam the streets. She tried her best to make mego to school would drop me off, and once the bell rang, I was walking off.Everyone wants to blame my mom, she should had did this, she should had donethat, well guess what? She did. I refused to listen. I would rather roam the streets, getting high and drinking, I hated school. I couldn't do the work. And anytime some fool called me retarded, I would slap the shit out of him, or get dead on their ass. Yeah, I couldn’t read or write, but I could damn sure fight, and I hated school. I didn't like people making fun of me. So it was either fight all the time, or just stay away from school.   I wasn’t a perfect son. To put all blame on my mom? Is just wrongMy mom worked 3-4 different jobs a day at times, going from one to the next, so when they say all she did was sleep, first, you don't know a damn thing about my mom, and second, you work 3-4 different jobs getting 2-3 hours’ sleep in between each, let’s see horn tired you are.Yeah, it pisses me off to have this written about my mom when I know damn well it ain't true. She did what she could with a son that was going to do what he wanted regardless of what anyone said.

adeko
Comment
Completed ingesteld door adeko





time Mr. Raby entered third grade, he was ten years old, and increasingly 

embarrassed and frustrated that he was not able to keep up with the other kids.817 

Teachers gave up asking him to read aloud or do classwork.818 When Mr. Raby 

was in class, he was expected to do nothing but sit quietly at his desk.819 Mr. Raby 

lost interest in school entirely.820

In the absence of an explanation of Mr. Raby’s learning disabilities, the jury 

likely believed that Mr. Raby’s irregular school attendance was due to no more 

than his willful and motiveless choice. In fact, Mr. Raby had little or no control 

over his ability to learn while at school, and every reason to wish to avoid the sting 

of inevitable academic failure he experienced there. Learning disabilities and/or 

academic failure are associated with reduced self-esteem, little sense of safety or 

refuge at school, increased risk of school drop-out, increased susceptibility to 

influence from marginal peers, and reduced employment opportunity.821 Mr. Raby 

experienced these negative consequences, the most serious of which was the 

truancy that first labeled him a criminal, and began his pattern of petty offenses 

and juvenile detention.

16. Psychological disorders

8 1 6

817

8 1 8

8 1 9

8 2 0  

821

Ex. 28, Wearstler Aff. K 21. 
Ex. 21, Raby Aff. 5.
Id.
Id.
Id.
Ex. 5, Cunningham Mitig. *j[ 141.
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Charles
Comment
I suffered from ADHD as a child, didn't know it then, but all I haveread nom, when I read it, I read about myself.Here is just a small example of my schooling. I am trying to get better records but it isn't easy. But let me point this out, I failed the 1st grade, I failed the 2nd grade. I am sure I was only socially promoted to the 2nd and 3rd grade.  I enrolled into the 3rd grade, and went about 2-3 weeks at most. So if me get right down to it, the last grade I actually completed was the 2nd grade. From the second grand, I ..or rather from the 3rd grade I am then placed in the 6th grade. You can see, I didn't go to school, so there is no grade, then I am somehow placed in the 7th grade. 'Special education.'Look at my grades, f,f,f,d,f,f,a	that is in the 7th grade reading andwriting at a 2nd grade level, if that, so from the second grade, I was justsocially promoted all the way to the 7th grade. I have never went to school in all those years from the 3rd grade to the 7th a total of 3 months. IF that. It says I went to Fonville in 1985. This is true, but they gave no grades. That is because I only went a few weeks, this is about the time I met my best friend James and we say to hell with school, there are no grades listed because i didn't and couldn't do the work.I mean if we just look at these grades. I fall in the retarded range don't I? I already wrote how I was able to get a GED while in the state school. A GED is based on a 9th grade education. So really, do you think I was given this GED to help me have a fighting chance	in the job world, or that I  a	person whose last grade completed was 2ndgrade, could pass	a GED with nothing but a second grade education? There were whole school years I didn't go, and those I did go, were only for a few weeks at most.My family knows I couldn't read, my daughters mom knows I couldn't read and write, my ex Merry Alice even commented on the different handwritings in the letters I used to send her from prison. That was because I would have people Write down what I said.My handwriting? You would not had been able to read it.I couldn't even pronounce words very well. My daughters mom was always teaching me how to properly say words. Pretty embarassing to go through life not know how to read and write. Find it has taken me 23 years to get to where I arm today.But for some reason I tell people this, they don't believe me.I 	know the prosecution will not. They will	say, 'oh it isn't that he hadA	learning disabilty or couldn't do it. It	 was he did not want to do	it. Hedidn't apply himself. Charles wasn't going to do what he didn't want to do'. Anyway, I am still trying to get my full records from school, attendance and all.

adeko
Comment
Completed ingesteld door adeko

Charles
Comment
 Yes this is when I started getting in to trouble. Those damn cops would see me walking around when I should had been in school and once I knew they were headed my way, in a blink of an eye I was gone, so now they are chasing me all around the neighborhood, getting into more trouble, doing petty theft, joy riding in a stolen truck I knew the guy stole. That was my first time	in a lock up, then to TYC.
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Mr. Raby displayed evidence of psychological disorder in his childhood and 

adolescence. Psychological assessments performed throughout his childhood 

described a quiet young man who did not easily trust others, who suffered from 

low self-esteem and depression, who wanted to form friendships but wasn’t sure 

how, and who longed to be with his thoroughly dysfunctional family.822 Similarly, 

a former girlfriend, Pam Langenbauhn, who was never asked to testify, remembers 

that Charles often visited a roller-skating rink that was a local hang-out, but never 

skated. She described him as quiet: he was shy, and did not speak to people he 

did not know. Once you were Mr. Raby’s friend, however, he was very 

protective.

These descriptions of Mr. Raby as a child and adolescent portray the 

emotional pain that he carried for many years, demonstrating that his condition is 

more complex than simply willfully choosing to be “bad.”826 More broadly, expert 

testimony could have explained that psychological symptoms and disorders impede 

normal development in a variety of ways, and are a risk factor for violence in the

• 8 2 7community.
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824
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Ex. 5, Cunningham Mitig. 132-135. 
Ex. 16, Langenbauhn Aff.  ̂4.
Id. at 1 5.
Id.
Ex. 5, Cunningham Mitig. 1 137.
Id.
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Detailed testimony regarding the emotional disorders and symptoms that Mr. 

Raby suffered was also important as several of these traits fly in the face of the 

highly pejorative sociopath/psychopath label elicited from Dr. Quijano on cross- 

examination. This label describes individuals who do not seek or experience 

relationship attachments to others -  hence their excessively self-driven reactions 

and behavior. Descriptions of Mr. Raby’s psychological processes as a teen, in 

contrast, pointed to his distress at the loss of such attachments, and his repeated 

attempts to restore that loss.830

17. Corruptive surrogate family and peers; adolescent 
onset drug and alcohol abuse

Junior introduced Mr. Raby to alcohol and marijuana at age ten.831 Within a 

short time, Mr. Raby began to use both on a daily basis.832 After Betty’s separation 

from Bob Butler, when Mr. Raby and his sister found themselves without any 

effective parental supervision, they began to stay out all night, drinking with 

friends. Throughout Mr. Raby’s adolescence and young adulthood, he felt 

anxious most days while sober. Much like his father, Mr. Raby sought daily

relief from anxiety through the mellowing effect of marijuana and downers such as

8 2 8

8 2 9

8 3 0

831

Ex. 1, Tr. 34:545.
' Ex. 5, Cunningham Mitig. ]f 138.
Id.
Ex. 21, Raby Aff. f 3; Ex. 28, Wearstler Aff. If 28; Ex. 13, Hicks Aff. % 18; Ex. 

Cunningham Mitig. |  145.
832 Ex. 21, Raby Aff. 3; Ex. 5, Cunningham Mitig. f̂ 145.

5,

8 33

8 3 4
Ex. 18, Mayes Aff. f̂ 12; Ex. 16, Langenbauhn Aff. f̂ 4. 
Ex. 21, Raby Aff. 17.
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Valium. Mr. Raby’s counsel did not present evidence that the combined effect 

of liquor and Valium resulted in a memory blackout during the late evening hours 

on the night of the offense. Yet such alcohol-related blackouts were not 

uncommon for Mr. Raby to experience, according to James Jordan, Paul Wayne 

Taylor, and others.835 836 837

The jury was deprived of critically important research and perspectives that 

could have resulted in consideration of Mr. Raby’s substance dependence as a 

mitigating factor. There was no testimony at the sentencing phase regarding the 

redundant substance dependence risk factors that impinged on Mr. Raby’s

R 'X ldevelopment in early adolescence. In addition, substance dependence and 

intoxication are also risk factors for violence in the community.838 839

Defense counsel should have noted that Mr. Raby’s “choice” to begin 

substance abuse occurred as an immature early adolescent, with the deficient 

reasoning and judgment that accompanies that developmental stage, and without 

the support of a stable family network. Evidence of Mr. Raby’s intoxication on 

the night of the offense also speaks to the quality and degree of planning,

• 835

835 Id.
836 Ex. 5, Cunningham Mitig. ^ 149; Ex. 13, Hicks Aff. f 18; Ex. 14, Jordan Aff. |  15; Ex. 27, 
Taylor Aff. 12-13.
837 Ex. 5, Cunningham Mitig. f 153.
838 /0?. at TJ 154.
839 Id. at If 159.
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judgment, volition, and other facets of moral culpability that were important for the 

jury to weigh in their sentencing verdict.840 841

18. Institutional neglect and inadequate interventions

The interventions Mr. Raby received were delayed, inadequate, and not
O yl 1

sustained. As described above, CPS failed to intervene after discovering Bob 

Butler’s abuse of Mr. Raby and his sister in 1978. When CPS finally did take 

custody of the children, at Betty’s request, the agency made several placements 

that were profoundly negligent at best—for instance, placing Mr. Raby with Roy 

Robinson in 1982, despite Roy’s past rape conviction and long history of sexually 

abusing his daughters and stepdaughters.

Beyond placement in special education classes from time to time, there is no 

indication that the school system involved Mr. Raby in counseling services, or 

medication consultation for his depressive or ADHD symptoms.842 In addition, 

New Horizons failed to recognize that Mr. Raby was not ready to be released to his 

mother’s custody, destroying the best chance Mr. Raby had known for achieving 

normal development.

Negligence in juvenile institutional placement may act to compound the 

psychological injury of disrupted attachments and removal from the mainstream

840 M a t  f  157.
841 M a t t  160.
842 M. at 1 160.
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developmental experiences, for instance, delaying the development of self- 

control. In addition, apathetic or anemic institutions disrupt the adoption of 

constructive models, and the instilling of pro-social values is blocked.843 844

The presentation of compelling mitigation evidence was critical in Mr. 

Raby’s case, as it is in every capital case that goes to sentencing in Texas. Yet 

defense counsel plainly had little notion of the ample evidence available to them 

that could have described the many adverse developmental factors present in Mr. 

Raby’s childhood and adolescence. Furthermore, because defense counsel had no 

understanding of how these factors shed light on Mr. Raby’s level of moral 

culpability for the offense, the jury in all likelihood considered the mitigation 

evidence that was presented as aggravating.

c. Positive character evidence that could have been 
presented

A number of those close to Mr. Raby never had the opportunity to testify on 

his behalf. Because defense counsel presented so little evidence of Mr. Raby’s 

good character, it was probable that the jury accepted the State’s portrayal of Mr. 

Raby as without friends or good qualities. Some witnesses that should have been 

called, and the testimony they could have offered, have been discussed above: Paul 

Wayne Taylor, Pam Langenbauhn, C.J. Hicks, John Sowell and Pam Hamner.

843 Id. a t l  165-156.
844 Id. at 1167.
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Furthermore, C.J., Robert Butler, and Mr. Raby’s sister, Wanda, could have 

attested to Mr. Raby’s attempts to stay away from alcohol and drugs after his 

release from prison in 1992.845 C.J. and Wanda each could have described 

peaceful nights he spent during that period with them and their children.846 In 

addition, James Jordan could have described Mr. Raby’s attempts to guide and 

protect James, who was like a little brother to him.847 James states that for each of 

Mr. Raby’s faults, there is an equal strength.848

Most importantly, while Merry Alice Gomez (now Merry Alice Wilkin) did 

testify at sentencing, very little of the positive character evidence she had to offer 

was elicited, because defense counsel did not learn of it. When Mr. Raby was 

released from prison in 1992, he had made the decision to try to avoid drugs and 

alcohol and turn his life around, in part so that he could be with Ms. Gomez, with 

whom he had been corresponding for over a year. He got a job at Westfield 

Sandblasting Company,849 and was reporting as required to his parole officer.850 

Ms. Gomez and Mr. Raby were together for most of the two months during which

845 Ex. 13, Hicks If 21; Ex. 18, Mayes f 19; Ex. 11, H.R. Butler 1 11.
846 Ex. 13, Hicks f 21; Ex. 18, Mayes f̂ 19-20. A little over a week before his arrest, Charles 
took Wanda’s son P.J. riding on the Metro bus route for fun, which P.J. seemed to enjoy. 
(Mayes f  20.)
847 Ex. 14, Jordan flf 1-3.
848 Id. at 1 19.
849 Ex. 22, Aff. Ryan Rebe and accompanying job application; Ex. 21, Raby ̂  25.
850 Ex. 21, Raby T| 25; Ex. 1, Tr. 34: 570.
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he was on parole. Ms. Gomez was in many ways the person most able to 

comment on Mr. Raby’s struggle to stay straight after his release from prison. In 

fact, Merry Alice could have testified to the following if she had been properly 

interviewed and prepared for trial:

• the fact that after his release, Mr. Raby spoke enthusiastically 
about his goals of finding his daughter, Amber, and finding a 
job, a car, and a home. He confided in Ms. Gomez that earlier 
in his life, his mother was always working and his father was 
not around, and he got into trouble because he just didn’t 
care;851 852 853

• the fact that Mr. Raby and Ms. Gomez were romantically 
involved, and would express their affection by holding hands 
and, once, by making love. Because she was unprepared,
Ms. Gomez was taken aback when defense counsel asked 
whether she and Mr. Raby had slept together, and, flustered and 
embarrassed, denied it;854

• the fact that Mr. Raby spent much of his last paycheck from 
Westfield Sandblasting Company on gifts for Ms. Gomez’s 
baby, soon to be bom. Mr. Raby and his mother attended Ms. 
Gomez’s baby shower in August of 1992, and he brought a bag 
filled with toys, spoons, a pacifier, socks, shoes, a thermometer, 
a medicine spoon, baby powder, a rattle, and a self-standing 
swing. Later he also gave Ms. Gomez a rocking chair that had 
been in his family;855

• the fact that Mr. Raby commented once that he got his drinking 
habit from his natural father, whom he called an alcoholic;856

851

851 Ex. 29, Wilkin Aff.|13.
852 Ex. 29, Wilkin Aff.1fi[4, 17.
853 Id. at 1 7.
854 Id.; Ex. l,Tr. 28:247.
855 Ex. 29, Wilkin Aff. Wf 8-9, 14.
856 Id. at If 17.
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• the fact that Mr. Raby never touched Ms. Gomez in violence or 
threatened her in any way;857

• the fact that Mr. Raby spent most of a week staying with Ms. 
Gomez in her hospital room after her C-section. Defense 
counsel completely missed this testimony by only asking Ms. 
Gomez whether Mr. Raby was there for her delivery. She 
answered no, but in fact no family or friends were present for 
the birth, which was a scheduled C-section performed in the 
morning under general anesthesia. Mr. Raby made sure he was 
present in the afternoon when Ms. Gomez woke up;858

• the fact that Mr. Raby was allowed to stay in Ms. Gomez’s 
hospital room because a nurse assumed that he was her 
husband, and he encouraged her to think so. Mr. Raby’s 
mother brought him fresh clothes to wear, and Ms. Gomez’s 
mother brought them chicken to eat;859

• the fact that Mr. Raby was the only man to hold Ms. Gomez’s 
son, Chris, for two months after his birth. Chris’s father 
refused to do so;860

• the fact that after Ms. Gomez’s delivery, Mr. Raby helped her 
around the house to do anything that she needed, and would 
wash her feet and put lotion on them. Mr. Raby used to tell her, 
“You take the mother, you accept the child.” After Chris’ birth, 
he would say, “Now I have a boy and a girl.” Mr. Raby’s 
family used to call him “C,” and so Mr. Raby used to call Chris 
“Little C.” He used to draw pictures for Chris that said “Little 
Chris” in big letters;861

• the fact that after Chris was bom, Mr. Raby spent most days 
with Ms. Gomez at her house, helping to care for him. During 
this time, Chris came down with colic and cried almost 
continuously. Mr. Raby was more patient with Chris than Ms.

857 Id. at! 19.
858 Id. att 10.
859 Id.
860 I d  at H 12.
861 I d  at 1] 13.
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Gomez was at times, and would sit in the rocking chair he had 
brought and rock Chris in his arms “forever;”862

• the fact that although the weekend before Mr. Raby’s arrest was 
mostly a tense time, there were a few hours on Sunday night 
during which Mr. Raby and Ms. Gomez sat on Mr. Reeves’ 
porch swing and held hands while the wind blew softly. The 
two talked about getting married some day;863

• and the fact that Ms. Gomez never knew Mr. Raby to carry a 
knife.864

Obviously, the man Merry Alice would have described was a man capable of 

thoughtfulness, tenderness, patience, and even responsibility, and thus was 

radically different and more sympathetic than the man Karianne Wright described 

at trial. Defense counsel completely failed to convey this side of Mr. Raby’s 

character.

With mitigating evidence, half the story is worse than no story at all. 

Defense counsel’s failure to perform a complete life history evaluation, and to 

explain to the jury how Mr. Raby’s childhood surroundings had affected his 

development and personality—ultimately, his m o r a l  c u lp a b i l i ty —left the jury 

listening to a hollow-ringing plea for mercy. And it gave the State the opportunity 

to spin the very facts that should have been cause for sympathy and mercy as 

evidence of his bad character. Because the jury did not know of Bob Butler’s 

vicious abuse, Bob’s parenting became evidence of “discipline” that Mr. Raby

862 Id. a tt 14.
863 Id. at 125.
864 Id. att 19.
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rejected. Because the jury did not know of the violence that surrounded Mr. 

Raby throughout his childhood, Mr. Raby’s own violent behavior became evidence 

that he has “no conscience.”865 866 Because the jury did not know of all the ways “the 

system” failed him, Mr. Raby’s runaway attempts became evidence that he is an 

escape risk,867 who rejected “the system’s” help whenever given.868 Worst of all, 

because the jury was not shown how the terrible circumstances of Mr. Raby’s 

childhood led directly to his increasingly criminal behavior, and because the 

difference between criminal responsibility and moral culpability was never 

explained, his very plea for mercy became evidence of just another attempt to 

escape responsibility, to blame someone else.869

By presenting only half the story, and failing to explain how Mr. Raby’s life 

experiences affected his development and personality—his moral culpability, 

defense counsel presented a case that appeared far more aggravating than 

mitigating. Moreover, defense counsel missed every opportunity to put on 

substantial evidence of Mr. Raby’s good character traits and attempts to straighten 

out his life.

865

865 Ex. 1, Tr. 37:1043, 1062.
866 Ex. 1, Tr. 37:1045-46.
867 Ex. 1, Tr. 37:1048.
868 Ex. l,Tr. 37:1051-52.
869 Ex. 1, Tr. 37:1041-43, 1049.
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d. Defense counsel failed to impeach a critical state 
witness, Karianne Wright

In addition to failing to present compelling cases on the issues of future 

dangerousness and mitigation, defense counsel made a number of other prejudicial 

errors at the punishment phase of trial. Chief among these was defense counsel’s 

failure to present evidence to impeach Karianne Wright’s testimony. Karianne’s 

accounts of her abusive relationship with Mr. Raby did more than reveal Mr. 

Raby’s violent tendencies during his teen years; they portrayed Mr. Raby as a 

sadist without a conscience. In fact, Karianne’s opinion on Mr. Raby’s character 

was especially important because Mr. Raby was indicted on a theory that he had 

attempted to sexually assault the victim. Jurors who were not initially convinced 

by the State’s weak evidence that Mr. Raby’s attack on his victim was sexual in 

nature were likely looking for evidence of vicious character that would seem to 

warrant imposition of a death sentence. Evidence of vicious character of a sexual 

nature likely caused jurors to become more convinced of the State’s rape theory in 

the bargain.

Given that Karianne described several violent episodes in detail, it would 

have been difficult or impossible for defense counsel to convince a jury that he had 

never touched Karianne in anger. But a competent attorney could have 

demonstrated through cross-examination and other evidence that Karianne’s 

accounts were not always accurate, and were inflamed by her understandable pain
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and bitterness. For instance, contrary to her accounts, witnesses who have said 

they were available to testify on these matters have reported that Karianne was 

verbally provocative, while Mr. Raby was generally passive.870 871 872 Impeaching 

Karianne’s perception in this regard likely would have caused jurors to question 

Karianne’s account in other respects as well, and to hesitate to accept her 

description of Mr. Raby as conscience-less and sadistic.

Karianne testified to a fight between Mr. Raby and his father, Elvis, on Mr. 

Raby’s 18th birthday, which she described as the only fight she ever saw Mr. Raby 

lose. Karianne described Elvis as a “wonderful man,” who had merely refused 

to give Mr. Raby, who was very drunk, the keys to his truck. In fact, Wanda 

Robinson could have testified that Karianne was not present for that fight, and that 

it was Elvis who provoked the fight, beating Mr. Raby with a two-by-four in the 

face until Mr. Raby was able to crawl away into his bedroom.873 Furthermore, 

Karianne testified that after that fight, although she wanted to remain in New Ulm, 

Mr. Raby made sure they took the first bus back to Houston. Wanda Robinson 

could have testified that Karianne and Mr. Raby remained for months.874

8/u Ex. 13, Hicks Aff.U 19.
871 Ex. 1, Tr. 32:180; 32: 227.
872 Ex. 1, Tr. 32:228.
873 Ex. 24, Robinson Aff. If27.
874 Id. at H 28.
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In addition, Karianne testified that on one occasion James Jordan, Mr. 

Raby’s friend, was beating up his girlfriend, Tyme Martin, in front of Karianne and 

Mr. Raby. Karianne implored Mr. Raby to intervene, but he refused to do so 

until James let Tyme go and, angry with Karianne for interfering, called her a 

“bitch.” Tyme Martin was available at sentencing, however, and could have 

testified that Mr. Raby in fact intervened as soon as James began to beat her up, 

and that he always defended Tyme from James.* 876 877 878 879

Karianne also testified to an incident in which a man named Elliot had 

pushed down James Jordan’s bike while high on paint fumes, and Mr. Raby set 

upon him with a two-by-four. James Jordan could have testified that Mr. Raby 

set upon Elliot with his fists only, and after a few blows, ran away.

Had defense counsel opened the door to the possibility that Karianne Wright 

was neither truthful nor the best judge of Mr. Raby’s character, other mitigation 

evidence, such as the evidence Ms. Gomez could have presented, would likely 

have humanized Mr. Raby enough to spare his life.

80 Ex. 1, Tr. 32:187.
876 Ex. 1, Tr. 32:187.
877 Ex. 17, Sworn statement of Tyme Martin Dunbardo (“Martin”) 3-4; see also Ex. 14, Jordan 
Aff. U 11.
878 Ex. 1, Tr. 32:219-21.
879 Ex. 14, Jordan Aff. 1 13.
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e. Defense counsel’s closing argument at sentencing fell 
below constitutionally permissible standards and 
prejudiced Mr. Raby in assigning responsibility for 
the crime to the elderly victim

As has been discussed above, defense counsel’s performance at closing

arguments at sentencing fell below constitutional standards because counsel failed

to explain to the jury the nature of the inquiry required on future dangerousness. In

addition, defense counsel’s performance was also unreasonably deficient given that

they in effect asked the jury to hold Mrs. Franklin, his adjudged victim, responsible

for the murder. Defense counsel’s argument went as follows:

There are things about Charles that are good. There are things about 
Charles that are very bad. He’s never lived up to the expectations, 
and people that he’s been around have never lived up to his 
expectations, have they? Mom didn’t live up to her expectations and 
responsibilities. Karianne didn’t live up to Charles’s expectations o f 
a sweetheart. . . . Mrs. Franklin didn’t live up to the expectation o f a 
mother figure. All of that came to an explosion on that day when he 
attacked Mrs. Franklin. Expectations, what we expect of each other, 
what we expect of Charles, different things that occur in our lives to 
cause us to look at people and see what we expect of that person, our 
involvement, our love, our hate, our anger, our rages.880

Mrs. Franklin was a frail 72-year old woman who was not related to Mr. 

Raby, and whom Mr. Raby had not seen for years. There is no evidence to suggest 

that Mr. Raby had any expectations of Mrs. Franklin as a mother figure or that 

Mrs. Franklin failed to meet those expectations, much less that such failure led to 

or justified her death. Making the argument was patently unjustified by any

880 Ex. 1, Tr. 37:1032 (emphasis added).
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conceivable trial strategy. The State predictably attacked this argument with 

enthusiasm, noting,

And, heck, if [the facts and the law are] both against you, then you 
blame somebody. . . . And that’s what [Mr. Raby] is trying to do, 
shift the anger to everybody, including the poor dead Edna Franklin - 
- it’s her fault. She wasn’t a good mother figure. Why should she

O O  1

be? I mean, she was trying to keep him out of her house.

Defense counsel’s closing argument invited the jurors to blame a helpless,

elderly murder victim for her own death. If defense counsel had avoided these 

bizarre, inflammatory theories in favor of using closing argument to explain the 

concepts of future dangerousness and mitigation, and to sum up evidence of Mr. 

Raby’s good character and obstacles in development, there is a reasonable 

probability that Mr. Raby would have received a life sentence rather than death.

3. The overall performance of trial counsel prejudiced Mr. 
Raby’s defense and thus fell below constitutionally 
permissible standards

The adequacy of defense counsel’s performance, and the prejudice flowing 

therefrom, is not to be judged on an error by error basis, but on the totality of the 

evidence. Courts must weigh the available mitigating evidence as a whole -  

both that adduced at trial and that adduced post-conviction in the habeas 881 882

881 Ex. 1, Tr. 37:1044.
882 See Strickland, 104 S. Ct. at 2066, 2069.

adeko
Comment
Completed ingesteld door adeko

Charles
Comment
I don't care about this mitigation stuff, 	total waste of time.



proceedings -  against evidence of any aggravating factors to determine which is 

stronger.883

In this case, defense counsel’s failure to present compelling available 

evidence on future dangerousness and mitigation, as well as to rebut events 

described by Ms. Wright, combined to create a picture of Mr. Raby as an 

incurable, sadistic monster. In fact, the real picture was much different. Mr. Raby 

never had a chance when he was growing up to develop the discipline and 

responsibility that most of us take for granted, although he showed promise in 

certain environments. Alcohol and drugs controlled Mr. Raby, including on 

October 15, 1992. If the jury had heard this type of mitigating evidence, in 

addition to evidence that Ms. Wright’s account of events was not always accurate, 

and that Mr. Raby had a healthy and loving relationship with Ms. Gomez and her 

new son, it is reasonably possible that the jury would have concluded that Mr. 

Raby was a troubled young man struggling to get on the right track. If the jury had 

been guided in how to assess the issues of future dangerousness and moral 

culpability, there is a better than reasonable probability that the outcome of Mr. 

Raby’s sentencing proceeding would have been different.

VIII.
The Court Should Determine that the Failure to Raise 

any Claims in a Prior Application Should be Excused

883 See W iggins, 539 U.S. at 536-38, 123 S. Ct. 2527 (citing Terry W illiams, 529 U.S. at 397-98, 
120 S. Ct. 1495)).
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B e c a u s e  P r i o r  H a b e a s  C o u n s e l  w a s  I n e f f e c t i v e .

None of the claims brought in this application were asserted in Mr. Raby’s 

first application for habeas corpus. As discussed above, with the exception of Mr. 

Raby’s claims for ineffective assistance of counsel, none of the claims in this 

application could have been asserted in Mr. Raby’s first application for habeas 

corpus because the factual bases for those claims were unavailable when that 

application was filed. Consequently, with respect to those claims, Mr. Raby is 

entitled to relief in this second application under Section 5(1) of Article 11.071.

With respect to all of Mr. Raby’s claims, he also is entitled to relief under 

Section 5(2) or 5(3) of Article 11.071 (respectively) because, but for a violation of 

the United States Constitution, no rational juror could have found the applicant 

guilty beyond a reasonable doubt and answered in the state’s favor one or more of 

the special issues that were submitted to the jury at the punishment phase of trial.

As an additional alternative ground, Mr. Raby submits that he also is entitled 

to relief on his ineffective assistance of counsel claims because his prior state 

habeas counsel was ineffective for failing to raise such claims.

A. The Court should revisit G ra ves .

In Ex parte Graves, this Court held (1) that “an allegation in a subsequent 

writ application that prior habeas corpus counsel was not ‘competent’ under 

article 11.071, section 2(a) of the Texas Code of Criminal Procedure” did not
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“give rise to a cognizable habeas corpus claim,” and (2 ) such an allegation did 

not “fulfill the requirements under article 11.071, section 5 for having this 

Court consider the merits of a subsequent writ.”884 Under the second Graves 

holding, ineffective assistance of state habeas counsel does not satisfy the 

requirements under Article 11.071, section 5 for having this Court consider the 

merits of a defaulted claim. As a consequence, it is possible that no court will 

determine whether Mr. Raby’s trial and appellate counsel were ineffective in 

handling Mr. Raby’s trial and appeal (and any other claims that the state contends 

could have been raised in that initial application), because Mr. Raby’s state 

habeas counsel failed to timely raise such claims. The federal court already 

declined to review Mr. Raby’s claim for ineffective assistance of counsel at 

punishment entirely, and only reviewed Mr. Raby’s claim for ineffective assistance 

of counsel at guilt/innocence under a heightened “actual innocence” standard, 

because of the failure of Mr. Raby’s habeas counsel to raise those claims in his 

initial application.885

Developments in federal procedure, and actions by the Texas legislature, 

show that this Court should revisit Graves and excuse default of IAC claims 

when—as in Mr. Raby’s case—the default is attributable to the ineffectiveness of 

state habeas counsel.

884 70 S.W.3d 103, 104-05 (Tex. Crim. App. 2002).
885 Raby v. Cockrell, No. H-02-0349 (S.D.Tx. Nov. 27, 2002), pp. 8-14.

242

Charles
Comment
My state habeas attorney...what a joke he was, that man was trying  to kill me. I was willing to try anything to get him off my case.

adeko
Comment
Completed ingesteld door adeko



1. Developments in federal procedure and subsequent 
legislative actions provide a strong basis for revisiting 
G ra ves .

As five sitting justices of the Texas Court of Criminal Appeals have 

pointed out, developments in federal procedure and subsequent actions by the 

Texas Legislature provide a strong basis for this Court to reconsider its second 

holding in Graves, and find that incompetent performance of state habeas counsel 

excuses an applicant’s failure to timely raise an ineffective assistance of counsel 

claim.886

First, ten years after the Graves decision, the United States Supreme Court 

recognized an equitable excuse for a procedurally defaulted ineffective assistance 

of counsel claim in federal habeas proceedings if the default is attributable to the 

inadequacies of state post-conviction counsel. In Martinez v. Ryan, the Supreme 

Court ruled that “[inadequate assistance of counsel at initial-review collateral 

proceedings may establish cause for a prisoner’s procedural default of a claim of 

ineffective assistance at trial.”887 The Court held that a prisoner may establish 

default if counsel’s performance during initial-review collateral proceedings was

886 See Ex parte  A lvarez, No. WR-62,426-04, 2015 WL 1956254, at *1 (Tex. Crim. App. Apr. 
29, 2015) (Yeary, Johnson & Newell, JJ., concurring); Ex parte  Buck, 418 S.W.3d 98, 109 (Tex. 
Crim. App. 2013) (Alcala, J., dissenting); Ex parte  M cCarthy, No. WR-50,360-04, 2013 WL 
3283148 at *1 (Tex. Crim. App. June 24, 2013) (Meyers, J., concurring); id. at *5 (Alcala & 
Johnson, JJ., dissenting).
887 132 S. Ct. 1309, 1315 (2012).
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inadequate, and if the underlying ineffective assistance of counsel “claim has some 

merit.”888 889

In Trevino v. Thaler, the Supreme Court held that the Martinez ruling 

applies to “the Texas procedural system,” which, “as a matter of its structure, 

design, and operation[,] does not offer most defendants a meaningful 

opportunity to present a claim of ineffective assistance of trial counsel on
O O Q

direct appeal.” The Supreme Court reasoned that when a defendant cannot 

raise an ineffective assistance of counsel claim on direct appeal or lacks “a 

meaningful opportunity” to do so,890 the first collateral proceeding becomes “the 

equivalent of a prisoner’s direct appeal” as to the IAC claim.891 892

Although the holdings in Martinez and Trevino altered only rules for 

federal habeas relief, the rationale underlying those decisions “applies with equal 

force” to this Court’s treatment of post-conviction claims of ineffective 

assistance of counsel. As Martinez rightly points out, if a defendant lacks the

m  Id. at 1318.
889 133 S. Ct. 1911, 1921 (2013).
890 Id.
891 M artinez, 132 S. Ct. at 1317; see also A lvarez, 2015 WL 1956254, at *4 (Yeary, Johnson & 
Newell, JJ., concurring) (“[T]he need for effective counsel to raise claims that can be raised 
effectively only in post-conviction proceedings is as great as is the need for counsel to 
effectively assist on direct appeal.”); Buck, 418 S.W.3d at 109 (Alcala, J., dissenting) (explaining 
that “when the habeas proceeding represents the first meaningful opportunity for a prisoner to 
raise an ineffective assistance of trial counsel claim, that proceeding becomes more like a direct 
appeal as to that claim—it is the prisoner’s one and only opportunity to raise that claim with the 
assistance of counsel”).
892 Buck, 418 S.W.3d at 109 (Alcala, J., dissenting).
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assistance of an “adequate attorney” in his first collateral proceeding, he will 

likely be thwarted from ever raising an ineffective assistance of counsel claim, 

which “require[s] investigative work and an understanding of trial strategy.”893 

The Supreme Court considered this result unacceptable because “[t]he right to the 

effective assistance of counsel at trial is a bedrock principle in our justice 

system.” 894 Therefore, the Supreme Court carved out an equitable excuse for 

defaulted ineffective assistance of counsel claims when (1) the default occurred 

due to the ineffective performance of counsel in the initial-review collateral 

proceeding, and (2) the underlying IAC claim “is a substantial one.”895 896

The Supreme Court’s reasons for recognizing an equitable excuse for a 

defaulted IAC claim call into question the underlying reasoning of Graves. 

Martinez and Trevino contradict “Graves's underlying premise that the absence 

of a constitutional right to counsel [in state habeas proceedings] necessarily 

means that an applicant may not challenge the effectiveness of habeas counsel’s
• ooz:representation.” Furthermore, Martinez and Trevino modified or overturned 

opinions that formed the vertebrae of the Court’s Graves opinion. For example, 

Martinez modified the holding in Coleman v. Thompson, 501 U.S. 772 (1991),

893 M artinez, 132 S. Ct. at 1317; see also Buck, 419 S.W.3d at 109 (Alcala, J., dissenting).
894 M artinez, 132 S. Ct. at 1317.
895 Mat 1318.
896 M cC arthy, 2013 WL 3283148, at *6 (Alcala & Johnson, JJ., dissenting).
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which the Graves opinion heavily relied upon.897 Martinez and Trevino also 

overturned the two Fifth Circuit cases—Martinez v. Johnson, 255 F.3d 229 (5th 

Cir. 2001), and In re Goff, 250 F.3d 273 (5th Cir. 2001)—that this Court used in 

Graves to support its conclusion that because “there is no constitutional right to 

counsel on a writ of habeas corpus,” ineffective assistance of post-conviction 

counsel could not excuse default of an ineffective assistance of counsel claim.898

Second, Graves is at odds with Texas Code of Criminal Procedure Article 

11.071, which contemplates the meaning of “competent counsel” to include 

on-going performance, not just qualifications, experience, and abilities at the 

time of appointment. Graves held that Article 11.071 provided a statutory right to 

competent counsel only at the time of appointment.899 The Court believed that 

the statute was exclusively concerned with “the initial appointment of 

counsel and continuity of representation rather than the final product of

8 9 7 See G raves, 70 S.W.3d at 110 (citing Coleman for the proposition that “[i]t is a well 
established principle of federal and state law that no constitutional right to effective assistance of 
counsel exists on a writ of habeas corpus”); id. at 111 n.30 (citing Coleman for the principle that 
“because no constitutional right to counsel exists in a state death penalty habeas case, there can 
be no deprivation of effective assistance in that proceeding”); M artinez, 132 S. Ct. at 1319 
(modifying C olem an v. Thompson, which “held that an attorney’s negligence in a postconviction 
proceeding does not establish cause,” to recognize cause in the limited circumstances of “initial- 
review collateral proceedings for [IAC] claims”); M cCarthy, 2013 WL 3283148, at *7 (Alcala & 
Johnson, JJ., dissenting) (“Because Graves relied on C olem an as a concept underlying its 
holding, this Court should reconsider G raves in light of the Supreme Court’s modification of 
C olem an.").
898 Graves, 70 S.W.3d at 112.
899 See 70 S.W.3d at 114.
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representation.”900 Yet Article 11.071 provides that “[a]n applicant shall be 

represented by competent counsel.”901 The statute also states that “counsel shall 

investigate expeditiously, before and after the appellate record is filed in the court 

of criminal appeals, the factual and legal grounds for the filing of an application 

for a writ of habeas corpus.”902 Reading those two provisions in conjunction, the 

statute clearly contemplates that counsel must be competent throughout the 

representation, not only at the time of appointment.903 Graves's interpretation of 

Article 11.071 is inconsistent with the statute’s plain language—and it is also 

inconsistent with the statute’s “premise that a death row inmate does have one 

full and fair opportunity to present his constitutional or jurisdictional claims in 

accordance with the procedures of the statute.”904

Article 11.071’s legislative history likewise strongly suggests that the 

Legislature intended for the statute to solve the problem of inadequate

Tex. Code Crim. Proc. art. 11.071, § 2(a) (emphasis added).
902 Id. § 3(a).
903 See A lvarez, 2015 WL 1956254, at *5 (Yeary, Johnson & Newell, JJ., concurring) 
(“Significantly, Article 11.071, Section 2(a), does not provide merely for ‘the appointment’ of 
competent counsel. It mandates that death row applicants actually ‘be represented by competent 
counsel,’ which would seem to contemplate an on-going enterprise.”); Buck, 418 S.W.3d at 107 
(Alcala, J., dissenting) {“{Graves} does not account for the statute’s requirement that an applicant 
be ‘represented’ by competent counsel. This phrasing suggests that an applicant’s entitlement to 
competent counsel extends throughout the course of representation.”); see also id. (“Reading 
Section 2(a) and 3(a) in conjunction, I conclude that appointed counsel in an 11.071 proceeding 
must demonstrate a minimum level of competence in his representation of an applicant and in his 
investigation of any factual or legal bases for relief.”).
904 E x parte  Kerr, 64 S.W.3d 414, 419 (Tex. Crim. App. 2002).
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performance of state post-conviction counsel.905 It is also illogical to presume 

that the Legislature would recognize a need for competent counsel at the 

time of appointment, but not throughout the course of the representation.906

Third, legislative developments confirm that Graves is at odds with the 

Legislature’s own view of 11.071. Supported by this Court, the 81st Texas 

Legislature formed the Office of Capital Writs (“OCW”), which was designed to 

provide appointed counsel to all capital defendants during their state habeas 

proceedings. The Legislature created OCW to solve the problem of incompetent 

counsel during state post-conviction proceedings—and, in the Legislature’s 

view, incompetence encompassed an attorneys’ performance throughout the 

course of the representation, not solely at the moment of appointment. The

905 See Graves, 70 S.W.3d at 121 (Price., J., dissenting) (‘“If enacted, C.S.S.B. [Committee 
Substitute Senate Bill] 440 would streamline the review of capital convictions and significantly 
reduce the time between conviction and the imposition of a death sentence, while assuring that 
capital convictions are fully and fairly reviewed.’” (quoting HOUSE COMM. ON 
JURISPRUDENCE, COMM. REP., Apr. 27, 1995, Tex.C.S.S.B. 440, 74th Leg., R.S. (1995) 
(emphasis added))); Buck, 419 S.W.3d at 107 (Alcala, J., dissenting) (quoting DEBATE ON 
H.B. 440, TEXAS HOUSE, SECOND READING, 74TH LEG., R.S. (May 18, 1995), statement 
of Rep. Pete Gallego (stating that habeas applicants will “get lawyers from day one. They get 
fully paid investigators. They get all of the investigation . . . everyone who is convicted will have 
a fully paid investigation into . . . any claim they can possibly raise.”).
906 See A lvarez, 2015 WL 1956254, at *5 (Yeary, Johnson & Newell, JJ., concurring) (“It makes 
little sense for the Legislature to recognize the need for an attorney who is competent—that is to 
say, who has the ‘qualifications, experience, and ability’ to conduct the daunting factual 
investigation and to navigate the often-byzantine law involved in post-conviction habeas corpus 
representation—with no expectation that he would then actually provide his client with 
competent post-conviction habeas corpus representation.”); Graves, 70 S.W.3d at 121 (Price, J., 
dissenting) (“The appointment of counsel is meaningless without the requirement that counsel be 
competent.”); id. at 130 (Holcomb, J., dissenting) (“The only sensible interpretation of 
‘competent counsel’ is the traditional one: counsel reasonably likely to render, and rendering, 
effective assistance.”).
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Legislature expressly stated that OCW “would help the state meet its 

obligation that death penalty cases be handled fairly and competently with 

consistent representation throughout the state.”907 The Graves Court did not 

have the benefit of this subsequent legislative history, which demonstrates the 

Legislature’s overwhelming concern with the inadequate performance of state 

post-conviction counsel. Given the clear legislative mandate to improve the 

quality of state post-conviction representation, Article 11.071’s requirement that 

an applicant be represented by “competent counsel” should be read to include 

a statutory right to competent representation throughout the course of state post

conviction proceedings.

Fourth, reconsideration of Graves is appropriate for federalism reasons. 

After Martinez and Trevino, federal courts have sole jurisdiction over the 

question of whether Texas state habeas counsel ineffectively failed to raise an 

ineffective assistance of counsel claim. As the State has signaled,908 it is

907 BILL ANALYSIS, SB 1091, HOUSE RESEARCH ORGANIZATION, May 18, 2009, at 4; 
see also id. at 4-5 (the OCW “would address the problem of incompetent attorneys wasting the 
resources of the criminal justice system by raising issues that were improper or by making other 
errors”); id. at 4 (“There have been cases of lawyers filing verbatim copies of an inmate’s direct 
appeal, and those who have filed appeals copied from other unrelated cases. In addition, the work 
of the lawyers is not monitored or evaluated, so incompetent lawyers can continue to be 
appointed to cases. This creates problems for the defendant because, in most situations, only one 
state habeas appeal is allowed, and a federal appeal can hinge on the quality and content of a 
state appeal.”).
908 See The Director’s Supplemental Brief Respecting the Petition for Rehearing En Banc at 5, 
Ibarra v. Thaler, No. 11-70031 (5th Cir. June 4, 2013) (“[A]s between forcing Ibarra to exhaust 
and allowing him to complain in federal court about his State-appointed trial lawyer, his state- 
court trial, his State-appointed state-habeas lawyer, and his four state habeas proceedings — all
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preferable that the state courts first assess the effectiveness of state habeas 

counsel, instead of lodging jurisdiction over that question solely in the federal 

courts. Federalism concerns militate in favor of a limited incursion into 

society’s “legitimate interest in [the] finality of judgment” when default of a 

petitioner’s I AC claim is attributable to inadequate post-conviction counsel.909

Fifth, there is no risk of creating a “perpetual motion machine,” as the 

Court feared in Graves910 The Court can limit the default excuse to only the 

initial collateral-review proceedings, as the Supreme Court did in Martinez.911 

Such a limitation would preclude Article 11.071 from becoming a “gateway 

through which endless and repetitious writs would resurrect.”912

without giving the State a proper opportunity to adjudicate his claim — exhaustion plainly is the 
lesser of two evils.”).
909 G raves, 70 S.W.3d at 117; see also A lvarez, 2015 WL 195624, at *7 (Yeary, Johnson & 
Newell, JJ., concurring) (“Principles of federalism counsel in favor of Texas making the first 
determination of the merits of any such ineffective trial counsel claim, so that federal review will 
remain as deferential as possible to our judgments.”); Ex parte  D iaz, No. WR-55850-02, 2013 
WL 5424971, at *5 (Tex. Crim. App. Sept. 23, 2013) (Price, J., dissenting) (“M artinez and 
Trevino have triggered federalism concerns, paving the way for de novo federal review of a 
number of state claims and concomitantly diluting the control Texas would otherwise exercise 
over the finality of its own convictions.”); M cC arthy, 2013 WL 3283148, at *7 (Alcala & 
Johnson, JJ., dissenting) (“Unless this Court revises its current approach, federal courts will now 
have the opportunity to decide a vast number of ineffective-assistance claims de novo, without 
any prior consideration of those claims in state court. The State’s interest in finality of 
convictions would be better served by permitting state courts to address these ineffective- 
assistance claims on the merits.”).
910 70 S.W.3dat 114.
911 See M artinez, 132 S. Ct. at 1320 (“[The excuse] does not extend to attorney errors in any 
proceeding beyond the first occasion the State allows a prisoner to raise a claim of ineffective 
assistance at trial, even though that initial-review collateral proceeding may be deficient for other 
reasons.”).
912 G raves, 70 S.W.3d at 115; see also A lvarez, 2015 WL 19562534, at *8 (Yeary, Johnson & 
Newell, JJ., concurring) (explaining why, “[a]s a practical matter,” overturning Graves will not
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For these reasons, the Court should revisit Graves, and allow Mr. Raby 

to litigate his procedurally defaulted ineffective assistance of counsel claims 

because the default was attributable to inadequate state post-conviction counsel. 

Given changes in federal procedure and actions by the Texas Legislature, it is 

appropriate for this Court to recognize a Martinez-like excuse for such 

defaulted claims. Moreover, carving out such an excuse is in keeping with the 

Court’s practice of recognizing equitable exceptions for applicants to present 

defaulted claims. As the Solicitor General of Texas has recognized, this Court 

has the power to carve out such an equitable exception, and has “a proven 

track record of hearing once-defaulted claims on the merits under appropriate 

circumstances.” 913

risk creating ‘“a perpetual motion machine,,,); Graves, 70 S.W.3d at 129 (Johnson, J., 
dissenting) (“[T]he majority’s fears that recognizing a right to effective assistance of habeas 
counsel would lead to ‘endless and repetitious writs’ ... is unfounded.”).
913 Brief for the Respondent at 59, Trevino v. Thaler, 133 S. Ct. 1911 (2013) (No. 11-10189); see 
also id. at 58-59 (“When the CCA issued its procedural-default ruling in 2005, it had no reason 
to doubt the adequacy of the state-law ground supporting its denial of Trevino’s habeas 
application. If this Court changes the rules now, equity demands at a minimum that the CCA 
have an opportunity to reevaluate its procedural ruling and adjudicate Trevino’s [IAC] claim on 
the merits.”); Trevino, 133 S. Ct. at 1921 (“Given this holding, Texas submits that its courts 
should be permitted, in the first instance, to decide the merits of Trevino’s ineffective-assistance- 
of-trial-counsel claim. We leave that matter to be determined on remand.”); E x parte  M edina, 
361 F.3d 633, 642—43 (Tex. Crim. App. 2011) (per curiam) (prior application was so defective 
that it did not constitute an application under Section 5); Ex parte  M atam oros, No. WR-50,791- 
02, 2011 WL 6241295, at *1 (Tex. Crim. App. Dec. 14, 2011) (per curiam) (recognizing 
equitable excuse for defaulted claim); Ex parte  M oreno, 245 S.W.3d 419, 420 (Tex. Crim. App. 
2008) (same).
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2. Several avenues are available for the court to carve out 
an excuse for an IAC claim d efaulted b ecause of the 
inadequacy of state habeas counsel.

There are at least three potential avenues for this Court to carve out an 

excuse allowing Mr. Raby to litigate his ineffective assistance of counsel claims. 

First, the Court could allow applicants one opportunity to raise ineffective 

assistance of counsel claims under Section 2(a) of Article 11.071 upon a 

showing that the claims were waived by incompetent representation in the 

initial state habeas proceeding. As explained above, Section 2(a) contemplates 

that petitioners are entitled to habeas counsel who perform competently. The 

Court could interpret Section 2(a) to allow petitioners to present defaulted 

ineffective assistance of counsel claims in the limited instance where their state 

habeas counsel performed incompetently. Mr. Raby respectfully suggests that this 

is the most appropriate avenue for the Court’s recognizing an excuse for his 

defaulted claim.

Second, the Court could carve out an excuse under Section 5 of Article 

11.071, permitting presentation of a defaulted ineffective assistance of counsel 

claim in a subsequent application. Under this approach, the Court could 

authorize and remand an ineffective assistance of counsel claim only in the narrow 

instance that the petitioner can prove that his failure to raise the claim is 

attributable to the inadequacy of state post-conviction counsel. This is possibly
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the narrowest grounds upon which the Court could recognize an excuse for 

defaulted claims, and the grounds most similar to the Supreme Court’s holding in 

Martinez.

Third, the Court could hold that documents that fail to allege an available, 

substantial ineffective assistance of counsel claim are deficient and therefore do 

not qualify as filed applications under Section 4A of Article 11.071. The Court 

has fashioned a similar remedy in other cases, finding that documents were so 

deficient that counsel had essentially “failed to file a cognizable writ application” 

under Section 4A.914 The Court could recognize that documents that fail to allege 

a viable ineffective assistance of counsel claim do not qualify as applications, and 

therefore applicants are entitled to new counsel and an opportunity to file a habeas 

application.915

B. Prior habeas counsel was ineffective for failing to previously raise 
all of the information herein.

1. Deficient performance of state habeas counsel.

The Court of Criminal Appeals appointed attorney James F. Keegan to

handle Mr. Raby’s Article 11.071 proceeding on January 19, 1998. Mr. Keegan 

was not competent to handle a capital habeas corpus proceeding, and indeed 

provided deficient representation in Mr. Raby’s habeas case. Mr. Keegan did not

914 M edina , 361 S.W.3d at 643; see also K err, 64 S.W.3d at 491-21.
915 See Tex Code Crim . Proc. art. 11.071, § 4A(a), (b)(3) (if a counsel “fails to file an 
application before the filing date,” the Court may “appoint new counsel to continue 
representation of the applicant and establish a new filing date for the application”).
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investigate the grounds for Mr. Raby’s extra-record claims at all, and ultimately, 

filed a writ application that raised no issues extraneous to the record of Mr. Raby’s 

trial.

Moreover, Mr. Raby tried diligently to direct Mr. Keegan toward the 

numerous important issues in the ineffective assistance of counsel claims that are 

raised in this application, and that should have been raised in the application filed 

by Keegan. When it became apparent that Mr. Keegan was not going to conduct 

any investigation of the claims that should have been raised in those proceedings, 

Mr. Raby tried diligently to remove Mr. Keegan from his case, both by 

complaining directly to Mr. Keegan and by complaining to the Court of Criminal 

Appeals. Mr. Raby’s complaints were ignored. Mr. Keegan failed to forward both 

state filings and Mr. Keegan’s own filings to Mr. Raby, and on several occasions 

refused to accept Mr. Raby’s correspondence. Ultimately, Mr. Raby attempted to 

drop his appeals for the sole purpose of obtaining an appearance in court so that he 

could voice his objections to Mr. Keegan’s representation. He never obtained that 

hearing. Ultimately, despite Mr. Raby’s best efforts, Mr. Keegan thwarted Mr. 

Raby’s efforts to bring before this Court any of the ineffective assistance of 

counsel claims presented in this application.
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a. Mr. Keegan’s lack of contact with Mr. Raby prior to 
filing the Article 11.071 Application

The Court of Criminal Appeals appointed Mr. Keegan to represent Mr. Raby 

on January 19, 1998.916 917 918 Under Article 11.071 § 4(a), Mr. Keegan had just 180 

days to investigate, prepare, and file Mr. Raby’s one and only Article 11.071

# * 9 1 7  •application allowed as a matter of right. Nonetheless, Mr. Keegan did not even

contact Mr. Raby until nearly a month later, when he wrote Mr. Raby a letter on

February 17, 1998. Immediately after receiving Mr. Keegan’s letter, on

February 20, 1998, Mr. Raby wrote to Mr. Keegan pleading with him to visit soon,

because time was running out and there was much that needed to be done:

When do you feel you can come up here and pay me a visit? I am 
hoping very very soon, like in the next few days after you receive this 
letter. Will this be possible for you? Now just so you’ll know James,
I do plan to keep you for a little while. So bring pen and paper, and

916 The circumstances of Mr. Keegan’s appointment were somewhat unusual from the outset.
Mr. Keegan sent a letter to the Clerk of the Court of Criminal Appeals on January 13, 1998, 
requesting to be appointed to a habeas corpus proceeding. See Ex. 113, Letter from Keegan to 
Texas Court of Criminal Appeals of 1/13/98. Mr. Keegan explained that his schedule allowed 
for such appointment because his representations of Ronford Lee Styron, Jr. and of Erica Yvonne 
Sheppard were concluded. Id. Mr. Keegan’s representation of Ms. Sheppard, however, had 
concluded with a great deal of fanfare, and has elicited public criticism. See Ex. 112, Muriel L. 
Sims, O f  L ife  and  Death, Dallas Observer, July 9, 1998, at
http://www.dallasobserver.eom/issues/1998-07-09/feature.html/l/index.html. reprin ted  in 
Houston Press, Aug. 13, 1998, as O f Life and  Death. See also Ex. 114, Mr. Keegan’s letter in 
reply, published in the August 13, 1998 issue of the Houston Press, at
http://www.houstonpress.com/issues/1998-08-13/letters.html. Mr. Keegan was replaced by pro- 
bono civil attorney Alan Wright, of Haynes & Boone, because M r. K eegan h a d  re fu sed  to 
investigate S h e p p a rd ’s  case. See Ex. 112 at 10. While Mr. Keegan had reviewed some of the 
trial record, after five months on the case and with two months remaining before the application 
for a writ was due, “it appeared . . . that very little, if any, factual investigation had been done, in 
terms of interviews with witnesses, interviews with jurors, or retaining experts.” See id.
917 See Tex. Code Crim. Proc. art. 11.071 § 4(a).
918 Ex. 115, Letter from Keegan to Raby of 2/17/98.

255

http://www.dallasobserver.eom/issues/1998-07-09/feature.html/l/index.html
http://www.houstonpress.com/issues/1998-08-13/letters.html


anything else you feel we may need to talk about. . . .  180 days really 
isn’t that long! So the sooner we can work together on this the better.
I have a few thought and ideas I would like to put to you and see what 
you think about them. I can’t put them on paper, it would be a lot 
better to have you face to face with me.919

Mr. Keegan visited Mr. Raby a few weeks after the February 20 letter, but 

only spent 1.3 hours meeting with Mr. Raby.920 Mr. Keegan did not visit Mr. Raby 

again for more than two months, when he met with Mr. Raby twice in May for half 

an hour each time. Mr. Keegan met with Mr. Raby only once more before filing 

his initial Article 11.071 application, for one hour on July 13, 1998—just three 

days before the application was filed. “ All told, Mr. Keegan met with Mr. Raby 

for a t  m o s t  3.3 hours in the process of preparing Mr. Raby’s application.

b. Mr. Keegan’s failure to investigate prior to filing the 
Article 11.071 Application

Just as importantly, Mr. Keegan did not spend any time investigating the 

numerous issues extraneous to the record that needed to be investigated to prepare 

an adequate application, including the numerous issues that Mr. Raby called to Mr. 

Keegan’s attention. In fact, Mr. Keegan’s time records for the representation 

reflect that Mr. Keegan did not interview a single witness, and did not so much as

consult with an expert. Indeed, Mr. Keegan hardly even interviewed Mr. Raby. 

The closest Mr. Keegan came to straying away from the trial record were a few

9 1 9

9 2 0

921

9 2 2

Ex. 116, Letter from Raby to Keegan of 2/20/98 at 1.
Ex. 102, Keegan Billing Records, “Appointed Counsel Hourly Worksheet” at 2. 
Id. at 5.
Id. at 6.
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short telephone conversations with trial and appellate counsel (.4 hours total), and 

a brief review of the files of trial counsel and the district attorney (3.5 hours 

total). To put the amount of time Mr. Keegan spent talking to previous counsel 

and reviewing files in perspective, he spent more than three times as long in the 

car.924 * In short, of the 163 total hours Mr. Keegan devoted to the case, Mr. Keegan 

read the trial record for about 55 hours, researched legal issues related to the trial 

record for about 32 hours, and prepared the writ application for 60 hours.

Mr. Raby repeatedly asked Mr. Keegan to conduct an independent 

investigation of his case in order to raise extra-record claims of ineffective 

assistance of counsel. In his letter of March 15, 1998, for instance, Mr. Raby 

named several factual issues in the state’s case to be explored.923 Mr. Keegan did 

not pursue these issues. In late April or early May of 1998, Mr. Raby grew 

increasingly concerned that he was unable to discuss factual points with his 

attorney, because Mr. Keegan’s visits were so seldom and brief. Mr. Raby asked a 

friend, Patricia Rovensky, to intervene on his behalf and encourage Mr. Keegan to 

apply for an extension to allow for a full factual investigation.926 During 

subsequent telephone conversations, Mr. Keegan told Ms. Rovensky that no 

extension was necessary, and that as long as he was the lawyer he would decide

9 2 3

9 2 4

9 2 5

9 2 6

See Ex. 102.
See id.
Ex. 117, Letter from Raby to Keegan of 3/15/98.
Ex. 25, Aff. Patricia Jean Rovensky (“Rovensky Aff. II” at 1).
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Q? 7
what points should be raised in the application. Ms. Rovensky sent Mr. Keegan 

names and contact information for witnesses who could have possibly refuted the 

State’s case (and thus supported a claim of ineffective assistance of counsel), but 

Mr. Keegan refused to contact them.927 928

c. The inadequate Writ Application filed by Mr. Keegan

Despite Mr. Raby’s protests, Mr. Keegan filed a wholly inadequate state

habeas application on July 16, 1998.929 Although that application raised 31 claims 

for relief, the application was at best a facade of thoroughness. Those 31 claims 

really presented only five basic issues, under various legal theories: (1) the 

evidence was insufficient to support a conviction of capital murder;930 (2 ) the trial 

court erred by permitting Mr. Raby to be convicted of capital murder premised on 

a burglary premised in turn on the murder itself;931 (3) the trial court erred by 

failing to require that the jury unanimously agree on which predicate felony Mr. 

Raby committed or attempted to commit;932 (4) the trial court erred by failing to 

instruct the jury at the punishment phase on the meaning of a life sentence (e.g., 

claims premised on Simmons v. South Carolina) ;933 and (5) the procedures of the

927 Id. at 1-2.
928 Id. at 2.
929 Ex. 61, Application for Writ of Habeas Corpus, in the 248th Dist. Ct. of Harris Cty., Tex.
930 See id., claims 1-8.
931 See id. claims 7-14.
932 See id., claims 15-20.
9 3 3

See id., claims 21-25 (claims premised on Sim m ons v. South Carolina, 114 S. Ct. 2187 
(1994)).
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Texas Board of Pardons and Parole violate due process.934 935 Mr. Keegan’s 

application also asserted that trial and appellate counsel were ineffective for failing 

to raise these issues previously.

Conspicuously absent from Mr. Keegan’s application is any reference to 

facts outside the trial record. Indeed, of the five basic issues Mr. Keegan raised, 

none was directly cognizable on state habeas proceedings. The first three were not 

cognizable because they relied on no evidence extrinsic to the record and thus 

should have been raised on direct appeal.936 937 The Simmons claims were not 

cognizable because they were raised and addressed on direct appeal. The 

challenges to the procedures of the Texas Board of Pardons and Parole were not 

ripe, because Mr. Raby had not yet sought clemency under those procedures.938 

And the ineffectiveness claims merely urged that previous counsel were ineffective 

for failing to raise the other issues that Mr. Keegan raised in the application—not 

that they were ineffective for the numerous reasons supported by the extra-record 

evidence in this application.

Of course, Mr. Keegan should not be faulted for being overly inclusive, as it 

is appropriate—indeed, it is a fundamental aspect of a lawyer’s standard of care in

934 See id., claims 26-27.
935 See id., claims 28-31.
936 See G ardner, 959 S.W.2d at 199 (Tex. Crim. App. 1998) (opinion on rehearing) (“It is well 
settled that the writ of habeas corpus should not be used to litigate matters which should have 
been raised on direct appeal.”) (internal quotation marks omitted).
937 See E x Parte A costa , 672 S.W.2d 470, 472 (Tex. Crim. App. 1984).
938 See Burks v. State, 876 S.W.2d 877, 889 (Tex. Crim. App. 1994).
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a capital case—to include every arguable claim in a capital appeal or habeas corpus 

petition. Mr. Keegan’s application failed this and another basic standard of care, 

however, by failing to assert any claims raising issues outside the trial record. It is 

fundamentally the purpose of Article 11.071 proceedings to conduct an 

independent investigation of the offense and the trial process, and to raise claims 

extrinsic to the trial record, such as ineffective assistance of counsel, state 

misconduct, and juror misconduct. Because Mr. Keegan conducted no 

investigation of Mr. Raby’s case, his application did not raise any extra-record 

claims. And perhaps most tellingly, Mr. Keegan’s application did not raise a single 

issue related to the punishment phase of Mr. Raby’s trial.

Keegan’s utter failure to serve as Mr. Raby’s advocate continued after he 

filed his inadequate application. He never once moved the court to take discovery 

under Article 11.071 § 9(a), or otherwise investigated Mr. Raby’s case. When the 

State persuaded the trial court to order Mr. Raby’s trial and appellate counsel to 

submit affidavits on the adequacy of their own representation, Mr. Keegan did 

nothing to investigate or rebut that evidence, or challenge the propriety of that 

procedure. When the State filed its answer to the application, Mr. Keegan filed an 

anemic 5-page response that again was confined to record issues—without even 

consulting with Mr. Raby or sending him the State’s answer.939

939 Ex. 118, Letter from Keegan to Raby of 11/15/99.
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d. Mr. Raby’s attempts to obtain competent 
representation after the filing of the Writ Application

The State did not respond to Mr. Keegan’s application for more than a 

year.940 In the meantime, Mr. Raby continued in vain to try to pursue his extra

record claims. He urged Mr. Keegan to conduct factual investigation and 

supplement his brief. When Mr. Keegan would not, Mr. Raby wrote to the Court 

of Criminal Appeals hoping for relief. He attempted to fire Mr. Keegan. Finally, 

Mr. Raby asked Mr. Keegan to drop his appeals and request an execution date, in 

the hopes that Mr. Raby would at last appear in court and have the opportunity to 

explain to a judge the inadequacy of Mr. Keegan’s representation.

e. Attempts to investigate and supplement briefing

Between July 23 and September 17 of 1998, Ms. Rovensky—acting as Mr.

Raby’s agent—attempted to reach Mr. Keegan four times regarding the need to 

investigate the case.941 942 Between October 5 and November 19 of 1998, Ms. 

Rovensky telephoned an additional eight times to no avail—Mr. Keegan would not

• • i 9 4 2  /  vT* ^investigate the case.

In late 1998 or early 1999, Ms. Rovensky prevailed upon a we 11-respected 

investigator, Richard Reyna to visit Mr. Raby and listen to his case. Ms. Rovensky 

offered to pay for Mr. Reyna to investigate the case, but Mr. Keegan became

940 See Ex. 103, Respondent’s Original Answer (filed September 7, 1999).
941 Ex. 25, Rovensky Aff. II at 2.
942 Id.
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agitated and responded that he had no need for an investigator.943 By this time, Mr. 

Raby was despondent about his representation. He told Ms. Rovensky that he had 

absolutely no influence or rapport with Mr. Keegan and that he felt he “was 

already a dead man.”944

Mr. Keegan had no substantive communications with Mr. Raby for a year.

In desperation, in May 1999, Ms. Rovensky hired attorney Gerald McDougall to

represent Mr. Raby in his federal habeas corpus proceedings.945

After 12 months of near silence, Mr. Keegan wrote on November 15, 1999,

to inform Mr. Raby that the State had filed an answer tw o  m o n th s e a r lie r  and Mr.

Keegan had just filed a response.946 It was the first time Mr. Raby had seen the

State’s answer, and it was the first time Mr. Raby learned of its filing. After

reading the State’s answer and Mr. Keegan’s response, w h ich  h a d  been  d ra fted

a n d  f i l e d  w ith o u t M r. R a b y ’s  k n o w led g e , m u ch  less  h is  co o p era tio n , Mr. Raby

responded immediately with a catalog of factual inaccuracies and false information

in the State’s answer that he wished to be addressed. For example, he wrote:

Additionally, the applicant told several jailers that he wanted to knife 
them and he wanted to go to the hospital in order to attempt an escape 
. . . Jim, I do not recall hearing anything like this being said in court at

943 Id. at 3.
9 4 5  M '945Id. Mr. McDougall, not wishing to step on Mr. Keegan’s toes, performed some initial research 
into challenging Mr. Raby’s custodial statement and other matters, but did not attempt to assume 
Mr. Raby’s representation in the state proceeding. See Ex. 119, Letter from McDougal to 
Keegan of May 17, 1999.
946 Ex. 118, Letter from Keegan to Raby of 11/15/99.
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all. For the life of me, I can’t remember this. I would not be so stupid 
as to tell a bunch of Harris County cops (jailers) I want to stabe [sic] 
them and try to escape! . . .

Jim, I know you are a busy man. But I would really like to be able to 
talk to you about all of this after you have looked into what I am 
saying. I do not know a hell of a lot about the law, Jim, but I just 
don’t think this is right, or that they should be able to use this, since 
they didn’t seem to do their homework right. Can this help us Jim?947

Meanwhile, Ms. Rovensky urged Mr. Keegan to challenge Mr. Raby’s 

custodial statement as coercive, but Mr. Keegan refused.948 Ms. Rovensky 

forwarded Mr. Keegan salient facts and case law for challenging the confession 

from November 1999 through January of 2000, but Mr. Keegan refused to raise 

any further claims with the court.949 In December of 1999, Mr. Keegan telephoned 

Ms. Rovensky and informed her that he was not interested in the information she 

was forwarding.950 Ms. Rovensky recalls that Mr. Keegan was rather annoyed at 

me for relaying Mr. Raby’s wishes and concerns, and he felt that I was “trying to 

get him fired.” Ms. Rovensky asked Mr. Keegan what he meant by that, and he 

replied that he was going to take Mr. Raby’s case further, and that she had 

thwarted his plans by retaining an attorney to handle Mr. Raby’s federal appeal.951

9 4 7

9 4 8

9 4 9

9 5 0

951

Ex. 120, Letter from Raby to Keegan of 11/23/99. 
Ex. 25, Rovensky Aff. II at 4.
Id.
Id.
Id.
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Charles
Comment
Yeah Pat was a thorn in Keegans side and he disliked her. She stayed on his ass for me and he would drive all the way from Houston to see me not to talk about the case, but to bitch and moan about Pat 'hassling' him, and asking me: 'Just where did you find this woman?' I would try and talk about the case and he would get upset, telling me he is running late on other thingshe has to do. Yeah he did not like Pat. I loved the woman for loving me and helping me the best she could. He told her I was a 'skin head' and felt I was guilt, and a few other things, he was an all-around sorry attorney. All he saw when dealing with, us Death row inmates, was a fat pay check – for a little bit of work. He wasn't going to do anything extra he didn't have to. No investigation, nothing, he was in it for a fast buck, forgets howmuch he got payed but it was well over 15-20 thousand dollar or more, for doing 163 hours of work. Good chunk of money huh?And the man was heartbroken on our last visit, when he kept telling me how much 'he could use the money and wanted to do the federal appeal. That would had been even more money for it. And all he would had done was submit the same bullshit he already submitted to the TCCA. Adding nothing new.
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f. Attempts to notify the court and its officers of Mr. 
Keegan’s refusal to act as Mr. Raby’s agent, and 
attempts to fire Mr. Keegan

In the year 2000, as Mr. Keegan continued his assembly-line representation,

Mr. Raby began to communicate his difficulties with Mr. Keegan to officers of the

court. Mr. Raby copied the Harris County District Attorney’s office on a certified

letter to Mr. Keegan, in which Mr. Raby again pleaded with Mr. Keegan to

investigate numerous issues of ineffective assistance of counsel that needed to be

raised in his initial state habeas proceeding:

During the trial, Mr. Cantu did little if any investigation. He objected 
a total of 13 times throughout the trial. He did not call forensic 
witnesses to counter the State’s experts. He never pursued the 
numerous times I told him, during trial, that the State’s witnesses were 
perjuring themselves. . . . Mr. Cantu and Mr. Fosher had the 
opportunity to call numerous defense witnesses to counter the State’s 
claims. No forensic experts or witnesses [were called] to challenge 
the state. . . .  He did not consult with me, and when I told him my 
version of events he virtually ignored me and did not act on my 
information to him.
* He*

Neither Mr. Cantu nor Mr. Fosher consulted with me about the 
coerced confession which I told them was involuntary. He never 
advised me which way to proceed in any areas. Mr. Cantu did not ask 
the judge to consider the voluntariness of the confession.
***

Other issues I have asked you to include in the appeal, you have 
denied me the opportunity of disclosing to the State my explanation of 
events. The majority of testimony that Karianne Wright swore to 
under oath, can be proven to be perjury by numerous witnesses, 
however you refuse to investigate and correct these falsehoods.
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***

I cannot be held responsible for the fact that my court appointed 
attorneys are not raising issues that I request of them, nor requesting

. . o<52expert or investigative services.

This letter was returned to Mr. Raby, unsigned for, from Mr. Keegan’s 

office.952 953 Mr. Raby asked Mrs. Robinson to telephone Mr. Keegan, and Mr. 

Keegan informed her that he would not accept certified mail from Mr. Raby or 

anyone else connected with him.954

In August, Mr. Raby was still writing to his attorney, urging him to 

undertake factual investigation and supplement his briefing. In a letter of August 

18, 2000, Mr. Raby begged Mr. Keegan to withdraw as counsel if he was unwilling 

to listen to his concerns:

. . .  I sent you one letter, I know you got it, because you signed for it, 
but in it, I was asking you about those points the DA was bringing up, 
that were mixed up, and some make believe.. . .

Jim, I don’t think I am asking too much of you to look into these 
things here for me, they wont take that much time, this is my life we 
are talking about, it seems that every time I ask you to look into 
something you don’t, or wont bring it up, I don’t understand this, So 
once again, I hope you will please look into these issues for me.

If you can not or just flat out don’t want to, then how about stepping 
down? I remember you telling me one time you will if I want you to, 
well if you can’t help me, then yes, please do. . . .955

952 Ex. 121, Letter from Raby to Keegan, copying D.A.’s office, of 4/5/00.
953 Ex. 122, Letter from Raby to Robinson of 5/00.
954 Ex. 104, Handwritten notes by Robinson of 5/20/00.
955 Ex. 123, Letter from Raby to Keegan of 8/18/00.
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Soon after this letter, Mr. Keegan paid a tense visit to Mr. Raby, believing 

that his application for a writ would soon be denied.936 937 During this conversation, 

Mr. Keegan “advised Mr. Raby that [he] would not accept any more return receipt 

requested letters . . . ”957 Mr. Keegan then telephoned Mrs. Robinson, who recorded 

in her notes:

Keegan went to see Charles today and said the visit wasn’t very 
friendly. He said that Charles was not very happy with him. Charles 
was upset because he (K) never comes to see him or answers any of 
his mail.

Keegan told me he believed Charles was guilty of murder but did not 
think he went to the house with that intention. , f  /

I told him (K), Charles was not capable of murder and he was 
innocent. He didn’t respond. . . .

Mr. Keegan let me know that he had no problem doing the federal 
more than once during the conversation. He told me it would cost us 
10’s of.thousands of dollars to hire another attorney when he could 
do it and get paid by the state and still make a good amount of money 
but we wouldn’t have to pay for it.958 //> -

Finally, Mr. Raby wrote a letter to Judge McCormick of the Court of

Criminal Appeals complaining about Mr. Keegan, and seeking appointment of new

counsel in his state habeas proceedings:

I have relied on Mr. Keegan to investigate expeditiously the factual 
and legal grounds for filing my habeas corpus application in order to 
challenge my conviction and sentence of death. Over the past two 
years Mr. Keegan has failed to fulfill his duty under [Article 11.071].

936 Ex. 105, Memorandum by Robinson of 8/21/00.
937 Ex. 106, Memorandum by Keegan of 8/21/00.

8 See Ex. 105 (memorandum by Robinson of 8/21/00).
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Charles
Comment
Here he is telling my ex step mom he thinks I killed the woman.He never heard me admit this to him, and what in the hell is he even telling her this for? Is that the very definition of a professional attorney or what?
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Charles
Comment
Here he is crying to her about the money, yes he would had gotten paid a good amount of money, he is nothing but a vulture! See use here on Death Row as easy picking to a 'good amount of money'.
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Mr. Keegan filed my application for a writ of habeas corpus on July 
1, 1998. The document he filed was wholly inadequate to raise the 
constitutional violations at my trial and represented a complete lack 
of investigation of the case. The application for a writ of habeas 
corpus filed on my behalf contains no citations outside of the trial 
record, no consultations with forensic experts, and does not raise very 
important issues in my case.

There are many basic aspects of representation which I have asked 
Mr. Keegan to perform which he has refused. I have repeatedly 
asked Mr. Keegan to hire an investigator or to speak with the 
witnesses in my case. He has not done so. I am incarcerated and 
cannot do this work myself.

Mr. Keegan has refused to investigate the forensic evidence in the 
case. The victim’s body was found with strands of hair in her hands. 
Despite my requests, Mr. Keegan has refused to look into this aspect 
of my case. Mr. Keegan has refused to investigate and develop facts 
related to the police coercion in which I was forced to give a 
confession to the crime by police who had threatened to take my 
girlfriends [sic] child away from its mother. . . . Mr. Keegan has not 
investigated the fact that co-counsel in my trial, who also represented 
my on direct appeal was addicted to pain medication and admits that 
his performance both at trial and on appeal was hampered by his 
substance abuse. He also has refused to investigate false testimony 
by a witness at the punishment phase of my trial. 7 7 3

*  *  *

Mr. Keegan does not respond to my correspondence with him. I have 
begun sending my letters via registered mail to ensure that he is 
receiving them. He has subsequently refused to accept my registered 
mail.

I am aware that federal law will not allow me to raise legal issues and 
facts that were not first put before the state courts. Mr. Keegan’s 
failure to competently represent me in this 11.071 habeas proceeding, 
if not corrected, will essentially prevent me from obtaining any 
substantive review of my claims in federal court.
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Charles
Comment
You can see I spoke to him about forensic evidence, and if he would had investigated it? Just think, he 'might' had found the very same things that the attorneys I have now would had found. All they did was file a TX open record request, and they found the hidden lab report. He could had done that, but no, it was his way and his way only, he wouldn't do anything I wanted. So yes, he was ineffective. My letters to him speak for themselves. I tried, I told him what I wanted. But will the courts say that since I did try and have his do these things, that he was ineffective, or will they say 'so what,you tried, he felt it wasn't needed, so too bad, we rule it harmless"?
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Art. 11.071 provides that I should receive competent counsel to 
investigate my case. I have not received this. If nothing is done by 
this court to appoint competent counsel, I will have been denied 
access to the courts in raising the constitutional violations in which 
resulted in my conviction and sentence of death.

Because of the irreparable harm that Mr. Keegan’s inadequate 
representation will do to my case, I now ask you to appoint a new 

- lawyer to my case and allow my new lawyer time to investigate my 
case, consult with experts if necessary, and file and amended 
application for a writ of habeas corpus.959

Mr. Keegan’s letter to Mr. Raby of September 17, 2000, contained in

essence his refusal to withdraw as counsel:

I received your latest complaint about me, and I wish to emphasize 
that I will not be filing an amended or supplemental writ application 
raising the issues you want raised. You should feel free to complain 
to anyone you choose, but please be advised that such complaints are 
not privileged - anything you say in them, other than to me, is not 
privileged. I recommend against any further complaint to the Office 
of the Harris County District Attorney.960

Several months later, Mr. Raby wrote Mr. Keegan once more, again copying

the Texas Court of Criminal Appeals, in which he stated:

I told you of my concerns and I feel that you have not looked into 
what I asked of you, that you have not peresnted [sic] me in a 
competent manner. All of the issuses [sic] I asked you to look into, 
events I wanted investigated, points I wanted to add to my appeal and 
the lack of interest you have shown towards me and my case, force 
me to take no other action but to officially fire you from my case. . . .
I need an attorney that who would seriously investigate and do all 
possible to save my life! An attorney that who does not even accept 
my legal mail or keep me updated, all of which you have NOT done,
I cannot have trust or confidence in such an attorney. . . .  I am writing

959 Ex. 124, Letter from Raby to Judge McCormick of 9/13/00.
960 Ex. 125, Letter from Keegan to Raby of 9/19/00.
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the judge and requesting a new attorney. But some how I have the 
feeling that you wont even accept this letter.961

Mr. Keegan acknowledged the letter firing him in an October 13, 2000 letter, but

did not move to withdraw as counsel.962

g. Attempts to drop appeals in order to be heard in 
court

Mr. Raby perceived that he was left with only one remaining strategy for

obtaining access to the courts in the hopes of getting competent counsel: he wrote

his attorney that he wished to drop his appeals and receive an execution date.963

Even then, Mr. Keegan refused to respect Mr. Raby’s concerns, as Mr. Raby

related in a letter to another lawyer whose advice he sought:

I just felt that since Keegan would and will not bring it up. I had to at 
least try. But guess what? Keegan wouldn’t even do that. Man oh 
man.964

In December of 2000, Mr. Raby sent letters to Mr. Keegan alternately 

repeating his request to drop appeals, and requesting that Mr. Keegan file a petition 

for writ of certiorari with the U.S. Supreme Court should his writ be denied.965 

This time, Mr. Keegan acknowledged the request to drop appeals, and requested an 

independent competency examination.966 But at this point, on January 31, 2000,

961 Ex. 126, Letter from Raby to Keegan, copying Texas Court of Appeals of 9/20/00.
962 Ex. 127, Letter from Keegan to Raby of 10/13/00.
963 Ex. 128, Letter from Raby to Keegan of 10/22/00.
964 Ex. 129, Raby letter to attorney Bryce Benjet of 11/4/00.
965 Ex. 130, Letter from Raby to Keegan of 12/15/00; Ex. 131, Letter from Raby to Keegan of 
12/20/ 00 .
966 Ex. 132, Letter from Keegan to Raby of 12/31/00.
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the Court of Criminal Appeals denied Mr. Raby’s writ application and adopted the 

trial court’s statement of facts and conclusions of law, drafted by the state.967 968 Mr. 

Raby again withdrew his request to drop his appeals, as state proceedings were 

concluding, and Mr. Keegan would, at any rate, have to file a request for 

appointment of counsel in federal proceedings. Mr. Keegan’s last act before 

requesting appointment of counsel was to refuse to draft a petition for writ of 

certiorari with the U.S. Supreme Court.968 7

Thus, despite Mr. Raby’s numerous attempts to persuade Mr. Keegan to 

perform a competent investigation of his case, and then to discharge Mr. Keegan 

and obtain a competent lawyer as guaranteed by Article 11.071, Mr. Keegan 

remained on the case throughout the state habeas proceedings. And as attorney of 

record and the sole liaison with the Court of Criminal Appeals, Mr. Keegan 

ensured that the fact investigation and development of non-record claims that he 

found so unnecessary were indeed not accomplished, endangering Mr. Raby’s 

ability to bring some of his most important claims before any court.

2. Mr. Raby’s IAC claims are substantial

Pursuant to Martinez, to overcome the procedural default caused by the

ineffectiveness of state habeas counsel,

967 See Ex. 59, Order of Court of Criminal Appeals of 1/31/2001, contained in appellate record 
filed by the state.
968 Ex. 133, Letter from Keegan to Raby of 2/12/01 (“You can’t possibly think I’m going to 
petition the United States Supreme Court for a writ of certiorari for you after you’ve fired me. If 
you do, think again.”).
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Charles
Comment
. I really had no intention of 'dropping my appeals' to kill myself. Although I have thought of it, I am sick and tired of this life, tired of being denied at every turn, so yes sometimes I think drop my appeals and get it over with.But my real intention? I would had been called to the court, and I was going to haul off and ‘knock him out cold’. . that would had gotten him off my case right then and there. . I felt he left me no other choice. You know what is a trip? He wouldn't do anything I asked, no investigation, no forensic investigation...but he was more than willing to help me dropmy appeals. What a guy eh? That's one hell of a man, he won’t help me fight to save my life, but he was willing to help me fight to kill myself.My mom called him one time, actually twice, and he hung up on her. He hung up on friend Pat Rovensky, told them I was a skin head, that he thinks I am guilty, and that he wasn't going to do anything he didn't want to. Real nice guy. Refused my mail, comes to hitch to me about Pat always calling him, and wantedme to tell her to stop. I told him she speaks for me. 
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[A] prisoner must also demonstrate that the underlying ineffective- 
assistance-of-trial-counsel claim is a substantial one, which is to 
say that the prisoner must demonstrate that the claim has some 
merit. Cf Miller-El v. Cockrell, 537 U.S. 322, 127 S.Ct. 1029, 154 
L.Ed. 931 (2003) (describing standards for certificates of
appealability to issue).969

The Martinez “some merit” or “substantial” standard is analogous to the 

Miller-El standard for a certificate of appealability (“COA”). As described 

above, Mr. Raby has pled substantial guilt and punishment phase ineffective 

assistance of counsel claims, and thus this Court should afford Mr. Raby review 

of those claims in state court.

EX.
Prayer

WHEREFORE, Mr. Raby prays that this Court:

(a) Issue a writ of habeas corpus that he may

unconstitutional confinement and restraint 

unconstitutional sentence of death;

(b) Grant him a new trial at which he may present evidence in support of 

these claims, and allow him a reasonable period of time subsequent to 

any trial this Court determines to conduct, in which to brief the issues 

of fact and of law raised by this petition or such hearing; and

(c) Grant such other relief as law and justice require.

be discharged from his 

and/or relieved of his

969 M artinez, 132 S. Ct. at 1319.
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Charles
Comment
Well that is what it is. I think my attorneys did an outstanding job. But will it makea difference? Granted I am not at all happy about the mitigation stuff. I didn’t not wantthat, still don't want it and is a total waste of everyone’s time.Next will be the states response to this appeal.
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A F F ID A V IT  OF V E R IF IC A T IO N

STATE OF TEXAS COUNTY OF HARRIS

BEFORE ME, the undersigned authority, on this day personally appeared SARAH 
M. FRAZIER, a person known unto me and who, upon his oath, did state and 
depose the following:

1. I am a member of the State Bar of Texas.

2. I am duly the authorized attorney for Charles Douglas Raby, having the 
authority to prepare and to verify Mr. Raby’s Second Application for Post- 
Conviction Writ of Habeas Corpus.

3. I and my co-counsel have prepared and read the foregoing Application, and I 
believe all allegations in it to be tine.

SUBSCRIBED AND SWORN TO before me by the said Sarah M. Frazier on this
T ° 16 -

AUOflEY LEONARD Notify 10 # 130562960 My Commiition Expires 
Mirch 1. 2020

Notary Public 
Harris County, Texas
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